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CURRENT EVENTS. 





Cit1es AnD Towns.—Under this title, Judge 
M. P. Deady, ofthe U. S. District Court of Or- 
egon, delivered an address to the University 
of Oregon, upon its Commencement day, 
1886. The subject was, of course, Munici- 
pal Corporations, and although the treatment 
of the subject was characterized by the au- 
thor’s well-known learning and ability, and 
presents very startling facts and figures, we 
think he has failed to propose a practical 
remedy for the evils which he has so clearly 
depicted. 

How important the subject is, and how 
large a proportion of the people of the United 
States are interested in it, is evident from 
the fact that nearly one-fourth (22.5 per 
cent., according to the census of 1880) of 
the people of the United States live in towms 
and cities, and their persons and property 
are subject to municipal, as well as State and 
National legislation. And that proportion 
steadily increases, the rich seek the cities be- 
cause of their comforts, luxuries, and pecu- 
niary advantages and conveniences, ; the en- 
terprising because of the facilities and op- 
portunities for money making, which, in so 
many different forms, they present; the 
criminal and depraved, for the sake of the 
plunder which they hope to acquire. In the 
aggregate, as Judge Deady shows, the urban 

.population of the United States increased, be- 

tween 1870 and 1880, forty-three per cent., a 
mueh larger proportional increase than that 
of the whole country, but during the same 
period the debts of the cities and towns were 
doubled, the municipal taxes were increased 
in proportion, and in 1880 exceeded, by one- 
fourth, the aggregate of State and county 
taxes. From this, Judge Deady concludes: 

‘“‘At this rate the people of the towns are 
consuming their capital or anticipating the 
future, and must in time become bankrupt. 
It matters little how well the National and 
State Governments are conducted; if this 
growing canker continues it will eventually 
corrode and destroy them both.’’ 


Vol. 23.—No, 5. 





Besides this ruin thus approaching with 
mathematically accellerating strides, Judge 
Deady recognizes the further evils of the 
purchased voters, the venal aldermen, and 
other indicia of corruption, at once the cause 
and consequence of the bankruptcy which he 
deprecates, and for all this he sees no remedy 
more practicable than a restriction of the 
right of suffrage, not a property qualifica- 
tion exactly, but a limitation of the right to 
vote,to men who own property and pay taxes 
upon it, or are householders and pay rent. 

If this is the only remedy that can be de- 
vised for the deep-seated and wide-spread 
corruption that exists among the managing 
politicians of so many towns and cities, the 
case is indeed hopeless, for if there is one 
political dogma, which, more than any other, 
has attained the dignity of res jndicata, it is 
the proposition that every man over twenty- 
one years of age has a right to vote in the 
ward, town, county, or State of his domicile. 
Women may be allowed to vote hereafter, or 
they may not. However that may be, men 
of mature age must have the right to vote in 
all elections, National, State, county or mu- 
nicipal. There may be a few localities, old- 
fashioned boroughs, that have not, as yet, . 
reached this stage of progressive Democracy, 
they are exceptions and prove the rule, and 
the rule, of manhood suffrage, is as immuta- 
ble as the laws of the Medes and Persians. 
Once conferred, suffrage cannot be taken 
away, and any reliance upon such a possibili- 
ty is futile and unwise. 

That most of the maladministration of 
municipal affairs results from the neglect of 
the ‘‘solid men’’ of the community, is con- 
ceded, and as these men can control the af- 
fairs of the corporations, if they will, and 
suffer more than any others from their fail- 
ure to do so, it would seem to be only a 
question of time as to when they would be 
sufficiently quickened, by self-interest, to 
take the necessary steps to place suitable 


men at the head of municipal affairs. If they 
will not help themselves, nobody can help 
them, legislative interference, repeals or mod- 


 ifications of charters are of little avail. If 


those, whose interest it is that corporate mat- 
ters shall be well managed, will take no part 
in municipal government, it must needs fall 
into the hands of those whose interest it is 
that they should be ill-managed, and there 
can be no doubt of their activity. 
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RELATIONS OF THE STATE TO MUNICIPAL 
Corporations.—Speaking of municipal cor- 
porations, a very able address on the above 
subject was recently delivered before the 
Tennessee Bar Association, by Hon. H. M. 
Wiltse, of Chattanooga. The subject is one 
that deserves very careful consideration by 
lawyers as well as legislators. A very large 
proportion of the losses, inconvenience, and 
misgovernment of our urban population can 
be directly traced to the faults of the legisla- 
tures, by which they are chartered. These 
are faults of omission, commission, and some- 
times of corruption. The organic laws of 
municipal corporations, their charters, are 
not contracts, but can be changed or abro- 
gated at the pleasure of the legislature, and 
consequently there is no right or interest es- 
pecially dependent upon municipal law, 
which is not liable to be very seriously affect- 
ed by the machinations of the lobbyist. As 
already intimated, the legislative fault is 
three-fold: doing too little, doing too much, 
and acting corruptly. Like all other private 
legislation, that connected with municipal 
corporations is chiefly promoted by outsiders, 
and, as we have elsewhere stated, men most 
active in municipal affairs do not usually re- 
present the real interests of the community, 
and hence, when powers are conferred at the 
instance of such persons (probably to be ex- 
ercised by them), no adequate safeguards 
are provided against the abuse of such 
powers. This is a fruitful source of 
the jobs, corruption and consequent loss 
which are so rife in our larger cities. It is 
the consequence either of culpable negligence 
or downright corruption on the part of legis- 
lators, generally of the corruption of the few, 
and the complaisance and negligence of the 
many. Less considerable places sometimes 
suffer from the omission of needed legisla- 
tion, this, however, is neither very frequent 
nor very serious in its results. The chief 
evil which in this connection afflicts the peo- 
ple of so many of our towns and cities,is,that 
the legislation which affects them is procured 
for personal advantages by non-representa- 
tive men, and conceded by legislatures from 
inertia, complaisance, or worse motives. 


This is more properly a legislative than a le- 


gal sub ject, but as so many of the profession 
are either legislators themselves, or directly or 





indirectly engaged in the preparation of leg- 
islative measures connected with municipal 
affairs, our suggestions are not altogether in- 
appropriate. If legislators should more dili- 
gently investigate the projects”submitted to 
them by persons interested in municipal af- 
fairs, a partial remedy for municipal misgoy- 
ernment, and its consequent scandals and 
losses, would be found; but the radical cure 
will only be applied when the solid men, 
financially and personally, for we do not 
mean rich men only, shall give to the affairs 
of the city or town attention of the same kind 
and, approximatively, to the same extent, 
which they bestow upon their own! personal 
estates and pursuits. 





Divorce Law aGatn.—Our article, in the 
third number of this volume, on ‘‘Divorce 
Law,’’ has elicited a letter from a gentleman 
of New Orleans, commenting upon our sug- 
gestion in the last paragraph of our article, 
‘‘that the six months post-divorce’period of 
probation might well be borrowed} from our 
English friends.’’ He says; 

‘‘Why borrow from England, or any other 
foreign country, when you have the law 
ready made at home. In Louisiana? absolute 
divorce can be obtained, before the courts, 
only in cases of adultery, or where*the spouse 
has been convicted of infamous,crime. In 
all other cases a separation3from bed and 
board (a mensa et thoro) must be first pro- 
nounced, and after the expiration of one 
year from the rendition of such judgment, 
then, on proof that no reconciliation has tak- 
en place, final decree of divorce is rendered. 

In many instances the reconciliation does 
take place, and happy re-unions are the re- 
sult. 

The theory of our law is precisely that sug- 
gested by the article, that divorce is, at best, 
a sad necessity, and every opportunity should 
be afforded to prevent the separation, which 
should take place, in its nature, only at the 
death of one of the contracting parties. 

G. A. B. 

The Louisiana law of divorce is in the 
highest degree commendable, and in the oth- 
er States the practice on that subject is, rela- 
tively unobjectionable. Nevertheless we re- 
iterate our remark, that,‘‘under the practice of 
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most of our States, the proceedings in divorce 
cases are unduly summary.’’ That in those 
States there should be a reform, is abund- 
antly manifest, and it is comparatively im- 
material whether the example to be followed 
is foreign or domestic. In matters of reform 
we may well take lessons even from the ends 
of the earth, or isles of the sea. The Louisi- 
ana law is more stringent than the English, 
perhaps for that reason it is less likely to be 
accepted as a model. ; 

We suggested the adoption of the English 
law on the subject, because we then had that 
law under consideration, in connection with 
the most resounding social scandal of this 
generation. 








NOTES OF RECENT DECISIONS. 








Contrract—Wuewn Divisiste — WHEN NOT 
DivisinLE.—The New York Court of Appeals 
has recently decided a very interesting case 
on the law of contracts.! The terms of the 
contract appear only in the broker’s memor- 
andum which is in the following words: 
“Sold to the following named parties, Scotch 
pig-iron, to arrive as specified below: * * * 
500 tons of Coltness pig-iron, at thirty-six 
per ton, for shipment, to be due here in April 
next; 500 tons of Caulder pig-iron, at thirty- 
four per ton, for shipment, to be due here in 
March next, payable, on arrival here, by four 
months note, indorsed by the above-named 
parties, with interest added at six per cent.’’ 

It appears that the seller made default in 
point of time in delivering the Caulder iron, 
and under the stipulations of the parties the 
question presented for decision was whether 
the right of withdrawal from the contract 
consequent upon the default, extended to all 
the iron, or only to the Caulder iron. The 
court held that the contract was not divisible, 
that the seller was bound to deliver in accord- 
ance with its terms; that although there were 
stipulations for two separate and distinct de- 
liveries, that fact did not render the contract 
divisible, nor remove the ambiguity in the 
written agreement as to whether there were 
to be two notes given, one for each shipment 





1 Pope vy. Porter, N. Y. Ct. of App., June 1, 1886, 7 
N. East. Rep. 304. 









upon delivery, or only one when the last ship- 
ment had been made and accepted, the iron 
delivered, and the complete contract fulfilled. 
The court says: ‘‘If the construction of pay- 
ment due upon each arrival be correct, the 
contract was ‘‘divisible’’ in the sense in which 
that word is applied to cases of a particular 
character, and depending upon peculiar cir- 
cumstances. If the plaintiffs had shipped 
the 500 tons of Caulder iron for arrival in 
March, and it had been delivered to the de- 
fendants, who had accepted it, they would 
have been bound to pay for that iron, irre- 
spective of a possible or actual default there- 
after as to the Coltness iron. But this is be- 
cause of a part delivery on one side, and a 
part acceptance on the other, which is in ac- 
cordance with the contract, and permitted 
by its terms. That doctrine, however, does 
not at all reach or covera case like the one 
before us. 

‘‘Here there is a breach of the contract at 
the beginning—a failure to perform at the 
outset—and that breach justifies a rescission 
by the vendee. But a rescission of what? 
Obviously of the entire contract. It must be 
that or nothing, since there are not two inde- 
pendent and separate contracts, one of which 
may be broken without peril to the other; 
but there is a single contract, which may be 
broken without peril to the other; but there 
is a single contract, which may be rescinded 
at the moment of a breach, so far as it re- 
mains wholly unperformed on both sides.’’ 

In a similar case the Supreme Court of the 
United States says:? ‘‘In the contracts of 
merchants, time is of the essence. ‘The time 
of shipment is the usual and convenient mode 
of fixing the probable time of arrival, with 
the view of providing funds to pay for the 
goods, or of fulfilling contracts with third 
persons. A statement descriptive of the 
subject-matter or of some material incident, 
such.as the time or place of shipment, is or- 
dinarily to be regarded as a warranty, in the 
sense in which that term is used in insurance 
and maritime law, that is to say, a condition 
precedent, upon the failure or non-perform- 
ance of which, the party aggrieved may repu- 
diate the whole contract.’’ A statement in a 
contract may be a representation only, or a 
warranty or condition. If the former, and 


2 Norrington v. Wright, 115 U. S., 188, 203. 
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only a matter of description or inducement, it 
will not usually authorize a rescission of the 
contract if it should prove to be untrue; but 
if the statement is a warranty or condition, 
its failure will justify an abandonment of the 
contract by the party aggrieved. Whether a 
statement in a contract is a representation or 
a condition is a question for the court upon 
consideration of the whole instrument, and 
by no means a question for a jury.* That a 
vessel should sail from one port to another, 
named in the charter-party, ‘‘with all possible 
despatch,’’ was held to be a warranty that she 
would so proceed, and a condition precedent 
to a recovery on the charter-party.* 

The more modern English cases are in full 
accord with the rulings in the case under con- 
sideration,and those of Norrington v. Wright,° 
which it follows. In a leading case,* the ac- 
tion was brought on a contract of sale of 667 
tons of bar iron to be shipped in June, July, 
August and September, in about equal por- 
tions each month. The seller sent only twen- 
ty tons within the first month, which the 
buyer refused to accept on the ground that 
such a tender was a breach, not a part per- 
formance of the contract; and this view was 
sustained by the court. Other English cases 
support this doctrine, particularly Bowes v. 
Shand,’ which, after contradictory decisions 
in the lower courts, was finally decided by 
the House of Lords. The contract was for 
a quantity of rice to be shipped at Madras 
“during the months of March and (or) 
April.’”’ A large quantity of the rice was 
shipped in February, very little in March, 
and none in April. The buyer refused to 
accept the rice, and the House of Lords sus- 
tained his refusal. Lord Chancellor Cairns 
struck the key-note of the whole question 
when he said: ‘‘The plaintiff who sues upon 
that contract has not launched his case until 
he has shown that he has tendered that thing 
which has been contracted for, and if he is 
unable to show that, he cannot claim any 
damages for the non-fulfillment of the con- 
tract.”’ 

Contracts that wre divisible, or distributive, 


8 Behn v. Burness, 3 Best & S., 751. 

4 Lowber v. Banks, 2 Wall. (69 U. S.), 728; Davison 
v. Van Lingen, 113 U. S. 40. 

5 Supra. 

6 Hoare v. Rennie, 5 Hurls. & N. 19. 

71Q. B. D. 470; 2Q. B. D. 112; 2 App. Cas. 455. 





are thus described by the court in the case 
under consideration. ‘‘The cases which seem 
to have misled the court below are founded 
upon peculiar equities growing out of the 
form of contract. They contemplate and 
require a performance in separable parts or 
divisions ; and where the vendor delivers an 
agreed proportion, which the vendee accepts, 
and payment therefor becomes immediately 
due, the right to recover is at once complete, 
and is not forfeited by a later default. The 
contract in such case is called divisible or 
distributive, and the language is not objec- 
tionable if correctly understood and applied. 
The right of rescission or of abandonment, 
where such a contract has been wholly per- 
formed on one side as to one of its separable 
parts, and that performance accepted on the 
other, is lost, and cannot be regained, for 
the right to the payment reserved has fully 
accrued, and does not depend upon further 
conditions.’’ 





Lex Locr Conrractus—Lax Loct Sotv- 
TIONIS—ELECTION OF PartTrES—ExpREss Re- 
SERVATION OF INTEREST—Usury.— In a re- 
cent case in North Carolina,*® the question 
was presented, whether parties in one State, 
making in that State a note under seal pay- 
able to a resident of another State, dated in 
the former State, could legally bind then- 
selves in that instrument for a rate of inter- 
est,usurious by the laws of the State in which 
the payee resided. The note was dated at 
Gaston, N. C., expressly reserved eight per 
cent. interest, legal in North Carolina, but 
usurious in Virginia, was payable to a Nor- 
folk merchant, and was delivered to him in 
Norfolk. The defence was that because of 
such delivery it was a Virginia contract, and 
that the interest expressed in the face of the 
note was therefore usurious. The court 
held, upon the authority of Lord Brougham,’ 
that ‘‘a contract, payable generally, naming 
no place of payment, is to be taken as paya 
ble at the place of contracting the debt, as if 


8 Morris v. Hockaday, S. C. N. C., The Reporter, 
Vol. 22, 55. 

8 Dow v. Lipman, 5 Clark & Fin., 1: See also 1 Dan- 
iel on Negotiable Instruments, § 881; 2 Parsons ot 
Contracts, 586, 589; 2 Kent’s Com. 457; Story’s Con- 
flict of Laws, § 272., 
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it was expressed to be there payable. Being 
payable everywhere, the rule of interest must 
be determined by the law of the origin, since 
there is nothing else to give a rule.’’ 

The North Carolina court adds, however: 

‘‘But the defendants insist that their note 
was under seal, and the contract was not 
consummated until a delivery, and it is al- 
leged, and admitted by the demurrer, that 
the note was delivered to the plaintiffs in 
Norfolk, Virginia. But we think that is al- 
together immaterial. If the defendant had 
stated in his answer, that the note was given 
to secure the payment of goods purchased by 
the defendants from the plaintiffs, who were 
merchants of the city of Norfolk, there would 
have been some force in the contention,—for 
it is laid down in 2 Parsons on Contracts, 
586: ‘If a merchant of New York comes to 
Boston to buy goods, and then returns there 
and gives his note for them, which specifies 
either Boston, or no place, for payment, it is 
a Boston transaction.’ ”’ 
' As, however, the defendants, either from 
inability to make the necessary proof, or by 
their neglect, by suitable answer to bring be- 
fore the court the facts that the plaintiffs 
were residents of Virginia, that the contract 
was made in that State, and that the note was 
given for goods there purchased, they were 
manifestly in no condition to avail themselves 
of the principle which the court adopts from 
“Parsons on Contracts’’. All these things it 
was necessary for them to aver in their an- 
swer, and sustain by sufficient evidence. 
For want of such averments, and such evi- 
dence, the case manifestly falls within the 
rule laid down by Lord Brougham. 








STATE REGULATION OF RAILWAY 
CORPORATIONS AS TO RATES. 





Within the last three-quarters of a century 
the subject of legislative control or regula- 
tion of railway corporations has occupied a 
large share of attention from both legislative 
and judicial departments of government. 
During that period the spirit of enterprise 
and development has brought into being a 
class of artificial persons whose power and 


‘influence have extended to every department 


of industry. Corporations have been created, 









whose power, in a short time, rivaled those 
of the State which gave them being. The 
people in their laudable desire to secure rail- 
way facilities,by improvident legislation, and 
their failure to erect the necessary safeguards 
have, in many instances, placed themselves 
in positions beyond the power of relief from 
courts, or even constitutional conventions. 
Corporations, on the other hand, in their 
greed for power and wealth have taken ad- 
vantage of the popular frenzy, and in many 
instances have secured grants of franchise, 
which, if construed as claimed, would have 
placed them absolutely beyond and indepen- 
dent of legislative regulation. 

This question is one peculiar to this coun- 
try and our institutions of government. In 
England it is competent for parliament to 
make a law binding upon corporations, how- 
ever much it may increase their burdens, re- 
strain their powers, whether general or or- 
ganic, even to the extent of repealing their 
charters, no matter how valuable their fran- 
chises may be.! 

In this country the limitation upon State 
legislation, which has for its purpose the 
regulation or control of private corporations, 
originates in that clause of the constitution 
of the United States, which prohibits States’ 


from passing any law impairing the obliga- 


tion of a contract,? and the additional fact 
that charters of private corporations have 
been judicially declared to be contracts be- 
tween the State and the corporation, and 
therefore subject to the constitutional restric- 
tion.? Whether such charters, in a strict 
legal sense, are contracts, and whether that 
clause of the constitution was ever designed 
to include such a class of so-called con- 
tracts, it is now too late to question. 

Where a legislature has brought into being 
an artificial person, and endowed it with life, 
perpetuity and powers, granted to it valuable 
franchises, and those franchises are accepted 
and acted upon, the legislature cannot after- 
wards take from such corporation, or mater- 
ially impair its valuable franchises without 
its consent, unless the right so to do is re- 


1 Ch. J. Redfield in Thorp v. R: R. Co., 27 Vt. 140. 

2§ 10, Art. 1. 

3 Dartmouth College v. Woodward, 4 Wheat., 518 

4 Dartmouth College v. Woodward, 4 Wheat., 518: 
Bank v. Sharp, 6 How. 301; University v. Indiana, 14 
How. 268; Bank v. Knoop, 16 How. 369; Binghamp- 
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served in the charter or some general law,® 
and even then the power is limited. The 
charter is a contract within the purview of 
the constitution as construed by the courts of 
last resort, and, therefore, cannot be violated 
or impaired by one party thereto without the 
consent of the other party.° This may now 
be said to be the settled law of this country, 
though it has met with serious opposition on 
the part of many courts and eminent jurists 
of high standing.’ But whether such charters 
are stricly and in a legal sense contracts, or 
not, they are a species of grant from the 
State to the corporation, to support which a 
consideration is unnecessary, and the right 
of the corporation to the thing granted, 
when accepted by it, cannot be contested by 
the State or reasserted successfully.* This, 


ton Bridge case, 3 Wall. 51; Brown v. Hummel, 6 
Penn. St. 86; State v. Hayward, 3 Rich. 389; Norris v. 
Academy, 7 G. & J. 7; Grammar School v. Burt, 11 Vt. 
682; People v. Manhattan Co. 9 Wend. 351; Common- 
wealth v. Cullen, 13 Pa.St. 113; Bank v.State, 14 S.& R. 
599; Backus v. Lebanon, 11 N. H.19; Bridge Co. v. 
Hoboken Co. 2 Beas. 81; Bank vy. United States, 1 
Greene, (Iowa), 553; Bank v. Hastings, 1 Doug. 225; 
Edwards v. Jagers, 19 Ind. 407; Bruffet v. R. R. Co. 25 
Ill. 858; State v. Noyes, 47 Me. 189; People v. Plank- 
road Co. 9 Mich. 285; Mills v. Williams, 11 Ired. 558; 
Bank vy. Bank, 13 Ired. 75; Wales v. Stetson, 2 Mass. 
148; King v. Bank, 15 Mass. 447; Nichols v. Bertram, 3 
Pick. 842; Bridge v. Lowell, 15 Gray, 106; State v. 
Bank, 2 Stew. 30; Com. v. R. R. Co. 103 Mass. 254; 
Delaware Tax Cases, 18 Wall. 206; Bridge Co. v. State, 
18 Conn. 53; R. R. Co. v. Bowers, 4 Hous. 506; R. R. 
Co. v. Casey, 26 Pa. St. 287; Lake View v. Rose Hill 
Cemetery Co. 70 Ill. 191; St. Louis v. Bank, 49 Mo. 
574; Hamilton v. Keith, 5 Bush, 458; Smead v. R. R. 
Co. 11 Ind. 104; R. R. Co. v. Burkett, 46 Ala. 569; R. 
R. Co. v. Harris, 27 Miss. 517; Allen v. McKeen, 1 
Sumn. 276; Louisville v. University 15 B. Mon. 642; R. 
R. Co. v. Mosely, 52 Miss. 127; Sloane v. R. R. Co. 61 
Mo. 24; State v. R. R. Co. 78 N. C. 527; Detroit v. Plank 
Road Co. 48 Mich. 140; Atty. Gen. v. R. R. 35 Wis. 425; 
R. R. Co. y. Maine, 96 U. S. 499; Sinking Fund, cases 
99 U. S. 700; University v. People, 99 U. S. 309; Stone 
vy. Miss. 101 U.S. 814; Farrington v. Tenn. 95 U. S. 
679. 

5 See authorities in note 4. 

6 Waterworks Co. v. Waterworks Co., 14 Fed. Rep. 
194; R. R. Co. v. R. R. Co., 2 Gray 1, and cases cited 
in note 4. 

7 Bridge Co. v. Bridge Co., 7 N. H. 35; Brewster v. 
Hough, 10 N. H. 143; Backus v. Lebanon, 11 N. H. 19; 
Thorpe v. R. R. Co., 27 Vt. 140; Brainard v. Colches- 
ter, 31 Conn. 417; Mott v. R. R. Co., 30 Penn. St. 9; 
Bank v. Debolt, 1 Ohio (N. 8.) 591; Bank v. Bond, 
Ibid 622; Knoup v. Bank, Ibid 603; Manufacturing 
Co. v’ Saginaw, 19 Mich. 259: R. R. Co. v. Reid, 64 N. 
C. 155; R. R. Co. v. Transportation Co. 25 W. Va. 324; 
R. R. Co. v. Supervisors, 35 Wis. 257; see also dissent- 
ing opinion of Justice Miller, (in which Ch. J. Chase 
and Justice Field concurred,) in University v. Rouse, 
8 Wall. 441. 

8 Bank vy. Skelley, 1 Black, 486; Bank v. Ohio, 1 Ibid 





however, is not true if the thing granted is a 
mere privilege and does not rise to the dig- 
nity of a franchise, exclusive right or an 
element having the attributes of property.® 

When the right to alter or amend is re- 
served in the charter, or in some general law, 
or in the constitution, the legislature, in such 
case, may make any reasonable amendment, 
or impose upon the corporation additional 
burdens, duties or liabilities if the effect 
thereof is not to take away from the con- 
pany any of its substantial property or prop- 
erty rights. But for the constitutional pro- 
hibition it has been contended that in the 
modification, amendment or even repeal of 
corporate charters, there would be no re- 
straint upon the legislative will. Under a 
constitutional form of government, however, 
it is insisted that property rights, or property 
of any kind, ought not to be taken from in- 
dividuals or corporations by arbitrary pow- 
er." If property be lawfully acquired it is 
immaterial whether it be by purchase, labor, 
descent or by ‘‘making profitable use of a 
franchise granted by the State;’’ in either 
case the right thereto ought to be sacred and 
inviolable.” 

While all charter rights should be secure, 
and charter contracts enforced, and the par- 
ties thereto held to the terms thereof, yet, 
such contracts and the franchises secured 
thereby are as sacred, but not more so than 
those of natural persons under similar cir- 
cumstances and should be governed by the 
same rules of construction. 

It is, therefore, a well-established principle 
applied to this class of charter contracts, or 
grants, that, as against the public, only 
those rights, franchises and privileges which 
are clearly conferred pass to the corporation. 
Being in derogation of the public rights the 
grants are strictly construed and no rights, 
powers or privilegs pass by implication. ll 


474: Charles River Bridge v. Warren Bridge, 7 Pick. 
344; R. R. Co. v. R. R. Co., 2 Gray, 1; Toll Bridge Co. 
v. Conn. River Co., 7 Conn. 28. 

9 Church v. Philada., 24 How. 300; Brainard y. Col- 
chester, 31 Conn. 407; see also Commonwealth v. Bird, 
12 Mass. 443; Dale v. Governor, 3 Stew. 387. 

10 Detroit v. Plank Road Co., 43 Mich. 146; R. R. Co. 
v. Brownell, 24 N. Y. 345; Com. v. Essex Co., 13 Gray, 
239; R. R. Co. v. Maine, 96 U. S. 499; Sinking Fund 
Cases, 99 U. 8, 700. 

11 C. J. Cooley, in Detroit v. Plank Road Co., suprde 

12 Wood’s Railway Law, Vol. 3, p. 1697, quoting;from 
the case last cited. 
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doubts, uncertainties and ambiguities are re- 
solved against the corporation.” 

But even if the grant is exclusive in its 
terms it cannot be given the effect to abridge 
the police powers of the State.4 The exer- 
cise of the police power does not depend up- 
on the reservation of the right to alter or 
amend in the charter, general law or constitu- 
tion. Its exercise is an inalienable attribute 
of sovereignty applicable to all corporations 
and persons alike, and which no State, 
through its legislature, can divest itself. ‘‘It 
would seem to be the prevailing opinion, and 
one based on sound reason, that the State 
could not barter away, or in any manner, 
abridge, or weaken, any of the essential 
powers, which are inherent in all govern- 
ments, and the existence of which, in full 
vigor, is important to the well being of or- 
ganized society.’’” By this power ‘‘persons 
and property are subjected to all kinds of 
restraints and burdens * * and it is 
certainly calculated to excite surprise and 
alarm that the right to do the same in regard 
to railways should be made a serious ques- 
tion.’’ © The tendency of courts is towards 
a liberal exercise of the police power of the 
State over corporations in ali matters where 
it might be exercised over natural persons.” 
It is called ‘‘the power to govern men and 
things’’ inherent in every sovereignty.’* That 
State legislation having for its purpose the 
regulation of charges by railroads for the 


13 Charles River Bridge v. Warren Bridge, 11 Pet. 
420; R. R. Co. v. R. R. Co., 18 How. 71; Rice v._R. R. 
Co., 1 Black, 358; Bank vy. Skelley, Ibid 436; R. ft. Co- 
v. R. R. Co., 3 Ind. 464; Collins v. Sherman, 31 Miss. 
679; Shorter v. Smith, 9 Ga. 517; R. R. Co. v. Davis, 
13 Ga. 68; Stone v. R. R. Co., 62 Miss. 607; Road Co. 
v. Robinson, 18 Cal. 519; Bartram vy. Cent. T. Co., 25 
Cal. 283; Fall v. Sutter Co., 21 Cal. 237; R. R. Co. v. 
State, 45 Md. 596; Fitch v. R. R. Co., 80 Conn. 38; 
Bridge,Co. v. Ferry Co., 29 Conn. 210; White River T. 
Co. v. R. R. Co., 21 Vt. 590; Thorpe v. R. R. Co., 27 
Vt. 140; Bridge Co. v. Fish, 1 Barb. Ch. 547; Thomp- 
son v. R. R. Co., 3 Sandf. Ch. 625; Hamilton Ave., 14 
Barb. 405; Wales v. Stetson, 2 Mass. 142; Camblas v. 
R. R. Co., 4 Brewst. 568; Com. v. R. R. Co., 52 Penn. 
St. 506; Seales v. Pickering, 4 Bing. 448; Canal Co. v. R. 
R. Co., 14 N. J. Eq., 821; 16 Zhid 546; State v. Chase, 5 
Ohio St. 528; State v. Noyes, 47 Me. 189; R. R. Co. v. 
Navigation Co., 15 La. Ann. 404. 

4 Thorpe v. R. R. Co., 27 Vt. 140. 

6 Cooley’s Const. Lim. p. * 283. 

16 Ch. J. Redfield, in Thorpe v. R. R. Co., supra, 

17 Wood on Railway Law, Vol. 3, p. 1707, refering 
to Munn v. Illinois, 94 U. S. 113; see also Com. vy. In- 
toxicating Liquors, 115 Mass. 153; Stone v. Miss. 101 
U.S. 814. 

18 Ch. J. Taney, in License Cases, 5 How. 583. 








transportation of persons and property is a 
legitimate exercise of the police power has 
been held by many courts of last resort.” 

But the constitutionality of this class of 
legislation has been sustained upon other 
grounds than the police police power. In 
England from time immemorial, and in this 
country from its earliest colonization, it has 
been customary to regulate ferries, common 
carriers, hackmen, bakers, millers, wharfing- 
ers, inn-keepers, etc., and in doing so to fix 
a maximum charge to be made for services 
rendered.” Railroads are common carriers 
for hire, and in the transaction of their busi- 
ness have the same rights and are subject to 
the same control as private individuals under 
the same circumstances.“. When a corpora- 
tion accepts a charter authorizing it to do 
business as a common carrier it would seem 
that, unless expressly exempted therefrom, 
the acceptance was with reference to the ex- 
isting law universally prevailing applicable 
to carriers. 

Again, the constitutionality of this class 
of legislation has been upheld by a series of 
cases in the United States Supreme Court 
upon the ground that railroad corporations 
are engaged in an employment which is quasi 
public in its nature, the business being 
‘taffected with a public interest,’’ and, there- 
fore, subject to the general control which the 
State exercises over other public employ- 
ment.” 

The foregoing are some of the general . 
principles underlying this question and are 
settled by a long line of decisions. There 
are many exceptions, limitations and restric- 
tions, however, which are noticed in their 

. 

19 Ruggles v. The People, 91 Ill. 256; R. R. Co. v. 
People, 95 Ill. 318; Stone v. Wisconsin, 94 U. S. 181; 
Tilley v. R. R. Co.. 5 Fed. Rep. 641; Hinckley v. R. R. 
Co., 88 Wis. 194; State v. R. R. Co,, 19 Minn. 434; R. 
R. Co. v. Cole, 29 Ohio St. 126; R. R. Co. v. Furnace 
Co., Ibid 208; State v. Columbus Co., 54 Ohio St. 572; 
R. R. Co. v. Steiner, 61 Ala. 559. 

20 Ch. J. Waite, in Munn v. Illinois, 94 U. 8S. 113; see 
also R. R. Co. v. Iowa, bid 155. As early as 3 W. & 
M. Ch. 12, § 24, a statute was enacted in England, the 
preamble of which was as follows: “And whereas 
divers wagoners and other carriers by combination 
amongst themselves have raised the prices of carriage 
of goods in many places, to excessive rates to the great 
injury of the trade; Be it therefore enacted,” &c. 

21 Munn v. People, 69 Ill. 80; s. c., 94 U. S. 118. 

2 R. R. Co. v. Iowa, 94 U. S. 161; Peik v. R.R. Co., 
94 U. S. 164; R. R. Co. v. Ackley, 94 U. S. 179; R. R. 
Co. v. Blake, 94 U. S. 180; Stone v. Wisconsin, 94 U. 8. 
181. 
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order, that have become a part of the law of 
the land and are as firmly established as the 
original principles themselves. The case of 
Dartmouth College v. Woodward, though it 
has been attacked from almost every conceiv- 
able standpoint, is the foundation of the law 
in this country on the subject of State inter- 
ference with charter contracts. It still stands 
as firmly imbedded in the laws and institu- 
tions of the country as the constitution it- 
self. Yet it has been limited and modified 
and explained away to such an extent as to 
leave but a mere shadow of its original pro- 
portions. 

1. By its own language it was limited as 
‘‘not being in restraint of the States in the 
regulation of their civil institutions, adopted 
for internal government,’’ and was not to 
embrace ‘‘other contracts than those which 
respect property of some object of value.’’ 

2. This property test was afterwards aban- 
doned by the same court and the rule placed 
on the distinction between public and private 
corporations.” 

3. It has been held not to apply to that 
class of powers which belongs to the State as 
defined in the license cases.” 

4. In another class of cases it has been 
held not to apply, because it would obrogate 
the police power of the State, which is abso- 
lutely inalienable.* 

5. The application of the rule was again 
limited in the Munn case and held not to ap- 
ply to that class of corporations where the 
* use of whose property was ‘‘affected with a 
public interest,’’ which interest must be con- 
troled by the public for the public good. 

6. The effect of the principles therein en- 
unciated have been defeated by inserting in 
the charters or organic’ laws the reserved 
right to alter, amend or repeal.” 

Applying the above limitations and restric- 
tions of the Dartmouth College case to the 
qaestion under consideration and we find the 
legislature may pass laws regulating the 
charges upon railroads within its jurisdic- 
tion: 


2% Ch. J. Waite, in Munn v. Illinois, supra. 

2% East Hartford v. Hartford Bridge Co.,10 How. 
611; Charles River Bridge v. Warran Bridge, 11 Peters 
420, 


2% 5 How. 583. 
2% Stone v. Mississippi, 101 U. S. 814. 
2 This practice, now almost universal, was suggested 








First. If the power to alter or amend be 
reserved in the charter, or in some general 
law existing at the time of granting the 
charter, or in the constitution. 

Second. And whether this power be re- 
served or not the legislature may regulate 
charges of railroad corporations, because of 
the public nature of the business in which 
they are engaged. 

Third. Andin many of the States upon 
the ground that it is a legitimate exercise of 
the police power, which cannot be surren- 
dered. 

However, if the charter by its terms vests 
in the corporation the exclusive right to fix 
its rates for carriage then in such case the 
legislature is powerless to act. But there 
must be a deliberate purpose of the legisla- 
ture to abandon the right expressed in the 
charter. It must be a positive grant or 
something which in law is equivalent.” Its 
abandonment ough not to be presumed in a 
case in which the deliberate purpose of the 
State to abandon it does not appear.” 

A reference to the language of some of the 
charters, wherein it has been held that the 
legislature has not divested itself of the 
right to regulate and control private corpora- 
tions, may not be without interest in this 
connection. 

1. Where a charter provided: ‘‘It shall 
be lawful for the company hereby incorpo- 
rated from time to time to fix, regulate and 
receive the toll and charges by them to be 
received for the transportation of persons 
and property,’’ it was held not to give the 
corporation exclusive control of charges.” — 

2. A charter provided that a railroad com- 


‘pany ‘‘should pay annually into the treasury 


of the State a tax of one-quarter of one per 
cent. on its capital stock,’’ without words in- 
dicating the intent of the legislature that no 
further or different tax should be subsequent- 
ly levied, it was held not to be a con- 
tract.* 


by Justice Story, in his opinion in that case,as a prob- 
able result of the decision. 

28 Stone v. Farmers Loan and Trust Co., Sup. Court 
Rep. Vol VI. p. 384, 116 U. S., 307; R. R. 
Co. v. Maryland, 21 Wall. 456; R. R. Co. v. Iowa, 94 U. 
8.155; Peik v.R. R. Co., Ibid, 164; R. R. Co. v. Blake, 
Ibid, 180; Ruggles v. Illinois, 108 U. S. 526. 

29 Ch. J. Marshall in Bank v. Billings, 4 Pet. 560. 

% Stone v. F. L. & T. Co., supra. 

31 Minot v. R. R. Co., 18 Wall. 206. 
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8. So, where a charter subjected a corpo- 
ration ‘‘to taxation at the rate assessed by 
the State on other real and personal property 
of like value’’ it was held to be no waiver of 
taxation for other than State purposes. 

4, Where a statute provided that a county 
seat should ‘‘be considered as permanently 
established at Canfield’’ if the citizens should 
make a certain donation, which was done, and 
the county seat ‘‘permanently established,’’ 
and afterwards by another law the county 
seat was changed to another locality it was 
claimed that the last act was in violation of 
an executed contract, but it was held not 
to be.” 

5. A charter exempted the company from 
taxation, and from the operation of the 
statute providing for alteration, amendment 
and repeal, but it was held not to be a con- 
tract.® 

6. A corporation formed under a general 
law expended a large amount of money in 
the erection of water-works, under a statute 
which provided for a commission, whose 
duty it should be to fix water rates. A con- 
stitution subsequently adopted provided that 
such rates should be fixed by a different 
board, selected without the co-operation of 
the company, held not to be a contract, and 
the mode of fixing rates could be changed.* 

7. A charter provided that the company 
“should, from time to time, fix, regulate and 
receive tolls and charges * * * for the 
transportation of persons and property,’’ 
held that the legislature retained the power 
to fix reasonable rates, through a commis- 
sion.® 

8. A charter authorized a company ‘‘to de- 
mand and receive such sum or sums of money 
for the transportation of persons and prop- 
erty * * as it shall deem reasonable,”’ 
held not to be a contract.® 

9. A company was authorized ‘‘to charge 
for the transportation of persons and pro- 
duce such charges or rates as it may deem 
just, provided the charge for transporting oil 
shall inno case exceed 75 cents per barrel,”’ 
held not to prohibit the legislature from pass- 


82 Newton v. Comm., 100 U.S. 548. 

33 Home of Friendless v. Rouse, 8 Wall. 430. 

% Spring Valley Water Works v. Schottler, 110 U. S. 
348. 


% Stone v. Natchez R. R. Co., 62 Miss. 646. 
% Peik vy. R. R. Co., 94 U. S. 164. 





ing a law providing for reasonable maximum 
rates.* ; 

10. Where a charter provided, ‘‘that said 
company is hereby authorized and empow- 
ered to transport, carry and convey persons 
and property on said railway * * * and 
receive for such transportation, carrying and 
conveying such tolls and charges as shall be, 
from time to time, established, fixed and reg- 
ulated by the directors of said railway com- 
pany,’’ held not to be a contract.*® 

On the contrary, in the following instances 
the words of the charter were held to be con- 
tracts not subject to future modification or 
change by the legislature. 

1. Where a statute provided, ‘‘that upon 
any of the banks of this State complying 
with the conditions of this act the faith of the 
State is hereby pledged not to impose any 
future tax or bonus,’’ held to be a contract 
of exemption.” 

2. Where a corporation was authorized to 
set off to the State six per cent. of its profits, 
in lieu of all taxes, it was held by a divided 
court to be an exemption.” 

3. In a charter of a bridge company it 
was provided: ‘‘It shall not be lawful for 
any person or persons, whomsoever, to erect 
any other bridge or bridges over or across. 
said river,’’ held to be a contract.* 

At common law, independent of the statute, 
a common carrier can charge only reasonable 
rates for his services. Where a charter au- 
thorizes a corporation ‘‘to fix reasonable 
rates’ it is for the court to say whether the 
rates are reasonable or not,* and in such case 
the legislature may fix a maximum charge.® 
If the power is to ‘‘fix, regulate and receive 
the toll and charges,’’ there is no additional 
right given above what the company had at 
common law, which requires all rates to be 
reasonable, and in such case the legislature 
has a right to fix a reasonable maximum rate, 
beyond which all charges will be unreason- 
able.“ If the charter does not fix the rates, 


37 R. R. Co. v. Transportation Co., 25 W. Va. 324. 

38 Stone v. F. L. & T. Co., Vol. VI. Sup.Court Rep.p. 
334. 

39 Gordon v. Appeal Fox Court 3 How. 133. 

4# Bank v. Knoop, 16 How. 369. 

41 Bridge Proprietors v. Hoboken, 1 Wall. 116. 

42 Campbell v. Marietta R. R. Co., 23 Ohio, 168; Smith 
y. Pittsburg R. R. Co., 23 Ibid, 10. 

43 Peik v. R. R. Co., 94 U. S. 164. 

4 Stone v. F. L. & T. Co.,supra, citing Munn v. Illin- 
ois, and R. R. Co. v. Iowa, supra. 
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or specify the limits, the common law doc- 
. trine of reasonable rates is implied, and ‘‘the 
power to charge being coupled with the con- 
dition that the charge shall be reasonable, 
the State is left free to act on the subject of 
reasonableness within the limits of its general 
authority as circumstances may require. * * 
The power of declaring what shall be 
deemed reasonable has not been surrend- 
ered.’?® It is only where there is an unmis- 
takable manifestation of a purpose to place 
the unrestricted right in the corporation to 
determine rates of compensation that the 
power of the legislature afterwards to inter- 
fere can be denied.* 

The rate legislation of the States has al- 
so been attacked of late upon the ground 
that it is an interference with inter-state com- 
merce, and, therefore, invading the domain 
of Congressional action. But to make such 
legislation objectionable upon this ground it 
must necessarily amount to, or operate as, a 
regulation of business without the State as 
well as within.” Evenif State legislation, to 
some extent, encroaches upon the sphere of 
Congressional action, yet, until such time as 
Congress shall pass a general law regulating 
inter-state commerce, the State laws will be 
enforced as tending to promote general wel- 
fare.** State legislation must not be carried 
to such extent as to impose a direct burden 
upon inter-state commerce, or interfere 
directly with its freedom and thus encroach 
upon the exclusive power of Congress. Such 
laws are none the less objectionable to the 
commerce clause of the constitution, though 
by their terms they purport to relate only to, 
and are intendad to affect only, domestic 
affairs, for in their. results they may reach 
beyond the local business of the State and 
seriously affect inter-state commerce, which 
would render them unconstitutional.” Es- 
pecially will this be true when Congress shall 
have taken action on the subject,” which will 
probably be in the near future.” The guarded 


4 Note 44. 

4% Comrs. v. Yazoo R. R. Co., 62 Miss. 607; Comrs. 
. Natchez R. R. Co., Ibid, 646. 
47 Stone v. F. L. & T. Co., supra. 

4 R. R. Co. v. Iowa, 94 U. S. 155; Peik v. R. R. Co., 
Ibid, 164. 

49 Hull v. DeCuir, 95 U. 8. 485. 

5% Chy Lung v. Freeman, 92 U. S. 275. 

51 Henderson v. Mayor, 92 U. S. 259. 
52 Congress by wise and judicious legislation may do 
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expressions of the Supreme Court when the 
commerce clause of the constitution has been 
under consideration in connection with rail- 
way legislation, 7. e. ‘‘in the absence of Con- 
gressional action,’’ ‘‘until Congress shall haye 
passed a uniform law upon the subject,’ 
etc., leaves the constitutionality of many of 
the rate laws in some doubt, until the ques- 
tion shall have been finally passed upon.® 
This class of legislation has also been at- 
tacked as being in contravention of the 
Fourteenth Amendment to the constitution, 
and, therefore, depriving corporations of 
their property without due process of law. 
This position, however, has been determined 


to be untenable.* Joun W. Smita. 
Chicago, Ill. 


much toward adjusting and harmonizing the relations 
between the public and railway companies, so that 
each may work in harmony in its appropriate sphere. 
Tf on the contrary, owing to the magnitude and diver- 
sity of the interests at 'stake, and the great variety of 
State laws in existence upon the subject, congressional 
action shall not be marked by wisdom and foresight, it 
is greatly to be feared that railroad litigation is but in 
its infancy. 
. 583 As tending to throw light upon this subject. See 
R. R. Co. v. Husen, 95 U. 8. 465; Chy Lung v. Free- 
man, 92 U. S. 275; Henderson vy. Mayor, 92 U. S. 259. 
54 Munn V. Illinois, supra; R. R. Co. v. Richmond, 
96 U.S. 529; See also the some effect; Spring Valley 
Water Works Co. v. Schottler, 110 U. S. 354. 








MUNICIPAL CORPORATION—HIGHWAYS— 
STREETS—LIABILITY OF CORPORATION 
FOR INJURIES CAUSED BY NEGLIGENCE 
OF ABUTTING PROPRIETORS. 





LANGAN v. CITY OF ATCHISON. 





Supreme Court of Kansas, May 7, 1886. 


Where a person, passing along the sidewalk of a 
much traveled street, in a city of the first class, is in- 
jured by the falling of a bill or show board, blown 
down by’a strong wind, which hill or show board was 
negligently and imperfectly constructed on private 
property, but was partly supported by studding or 
uprights nailed to the sidewalk, and was so near to 
and adjoining the sidewalk as to be dangerously con- 
tiguous thereto, and the officers of the city knew, be- 
fore the falling of the bill or show board, that it was 
not put up in a safe and proper manner, and that it 
was so insecure as to endanger persons passing on 
the street. Held, The city will be liable in damages 
therefor, if the person [so injured used ordinary care 
and prudence to avoid the danger. 


Messrs. Jackson & Royse, attorneys for plaintiff 
in error; John C. Tomlinson, Esq., and W. R- 
Smith, Esq., attorneys for defendant in error. 
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,HorTon, C. J., delivered the opinion of the 


orrhe plaintiff, passing ‘along the south side of 
Commercial street, near Sixth street, in Atchison, 
was injured by a bill or show board which, having 
been placed on a lot adjoining the south side of 
the sidewalk, had been blown down by a strong 
wind and fell upon him. Upon the trial, a de- 
murrer to plaintiff's evidence was sustained, the 
jury discharged, and judgment rendered for the 
defendant. A motion for a new trial was made by 
the plaintiff and overruled. 

The record is before us for review, and the 
question presented is as to the liability of the city 
of Atchison to the plaintiff, if he was without 
fault, for the injuries inflicted upon him, as dis- 
closed in the evidence. ‘he show or bill board, 
extending east and west upon Commercial street 
thirty-six feet, and twelve feet high, stood upon 
an old foundation from which a building had been 
burned, and was built on private property close to 
and adjoining the south side of the sidewalk of 
the street. At the back of the structure were 
braces, and these were nailed to stakes driven in- 
to the ground, covered with bricks and ashes 
where the building had been burned. The braces 
were nailed against the stakes, and the stakes were 
three or four feet lower than the bottom of the 
bill board. To further support the structure, 
there were several places or notches cut in the 
sidewalk about three inches in size, and studding 
slipped in and nailed. Some of the witnesses tes- 
tified that uprights assisted to support the struc- 
ture and were spiked into the stringers of the side- 
walk; and others, that parts of the structure were 
actually upon the south edge of the sidewalk. 
There was evidence introduced tending to show 
that the structure was negligently and imperfect- 
ly constructed, and that before,and at the time of 
its fall, it was in such a weak and insecure condi- 
tion as to be unsafe for persons passing in front 
upon the sidewalk. There was also evidence 
tending to show that the officers of the city knew 
the structure was not put up in a safe and proper 
manner, and that before its fall it was in a condi- 
tion to endanger persons passing on the sidewalk. 

The contention on the part of counsel for the 
city is that the bill board was private property, on 
private property, and used for private purposes 
only; and that if it were in close proximity to,or 
even upon the edge of the sidewalk, the city would 
not be liable for injuries resulting from its negli- 
gent construction or its unsafe condition at the 
time of its fall. 

We do not concur with this view. The decisions 
in this State are numerous, that cities having the 
powers ordinarily conferred upon them respecting 
streets and sidewalks within their limits, owe to 
the public the duty of keeping them in a safe con- 
dition for use in the usual mode by travelers, and 
are liable ina civil action for injuries resulting 
from the neglect to perform this duty. Jansen v. 
City of Atchison, 16 Kas. 358, and cases there 
cited; City of Salina v. Trosper, 27 Kas. 544. 





The injury occurred to plaintiff in September, 
1881; at the time Atchison was, as now, a city of 
the first class. Under chap. 37, Session Laws of 
1881, entitled ‘‘An act to incorporate and regulate 
cities of the first class, etc.,”’ among other things, 
the following duties and powers of the mayor 
and council of such cities are stated: 

‘To adopt all such measures as they may deem 
necessary for the protection of strangers and the 
traveling public, in person or property.”’ Art. 3, 
sec. 11, sub-div. 7. 

“To make regulations * * * to prevent and 
remove nuisances.’’ Art. 3, sec. 11, sub-div. 11. 

“To compel owners of property adjacent to 
walks and ways, where dangerous, to erect and 
maintain railings, safe guards and barriers along 
the same.”’ Art. 3, sec. 11, sub-div. 15. 

‘*To enter into and examine all dwelling-houses, 
lots, yards, enclosures and buildings of every de- 
scription and other places, in order to ascertain 
whether any of them are in a dangerous state, and 
to take down or remove buildings, walls and su- 
perstructures that may become insecure or dan- 
gerous, and to require the owner of insecure and 
dangerous buildings, walls, and other erections to 
remove or render the same secure and safe, at the 
cost of the owner or owners of such property.” 
Art. 3, sec. 11, sub-div. 18. 

‘To require and regulate the planting and pro- 
tection of shade trees in the streets and on public 
grounds of the city; the building of bulk-heads, 
cellar and basement-ways, stair-ways, railings, 
window and door-ways, awnings, hitching-posts, 
and rails, lamp-posts, awning posts, and all other 
structures projecting upon or over or adjoining 
the street or sidewalk, and all excavations through 
and under the sidewalks of the city.’ Art. 3, 
sec. 11, sub-div. 27. 

“To cause to be constructed all sidewalks, de- 
termine the material, plans and specifications of 
the same, and to levy and collect special taxes for 
the payment thereof.’’ Art. 3, sec. 11, sub-div. 
43. 

**To compel owners or occupants of real prop- 
erty to keep in good order and proper place any 
of the improvements of any sidewalks, gutters, 
and also to clean and remove from sidewalks and 
gutters ice, snow, or other substances.’ Art. 3, 
sec. 26. 

Under the powers conferred upon the corporate 
authorities of citizens of the first class by the pro- 
visions quoted, and other provisions of the stat- 
ute, it is their duty to keep the streets and side- 
waks in such a condition that persons passing over 
or along them may do so with safety and conveni- 
ence. Itis also the duty of the mayor as the ex- 
ecutive officer of the city, to see that all laws and 
ordinances are enforced, and that all subordinate 
officers perform their duties. That thestreets and 
sidewalks may be in a reasonably safe condition, 
it is the duty of the corporate authorities to re- 
move or abate any nuisance from the streets or 
sidewalks. We think, in this case, that the city, 
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especially under its power to prevent and remove 
nuisances and to regulate all structures projecting 
upon or over, or adjoining the street or sidewalk, 
was bound to remove or protect the sidewalk 
from the imperfectly constructed and insecure 
bill board standing so near the sidewalk as to fall 
upon it. It wasso close to or upon the edge of 
the sidewalk that it could not fall in that direction 
without falling upon it. Having failed to take 
the necessary steps to remove the bill board, or 
to protect the sidewalk therefrom, the city is liable 
for the damages caused by the falling of the board 
upon any person passing in front thereof along 
the sidewalk, if such person was injured without 
fault on his part. We do not think it is very ma- 
terial whether the bill board was so close to and 
adjoining the sidewalk as to be dangerously con- 
tiguous thereto, or was actually supported by 
braces or uprights resting upon the south edge of 
the walk. The liability of the city would be the 
same in either case. Grove v. City of Ft. Wayne, 
45 Ind. 429; Parker v. Mayor, etc. of Macon, 39 
Ga. 725; Duffy v. City of Dubuque, 18 N. W. Rep. 
900; 2 Dillon on Municipal Corporations, secs. 
789, 794, 795; Jones v. New Haven, 34 Conn. 1; 
Kiley v. City of Kansas, 69 Mo. 102; Wood on 
Nuisances, sec. 744; Bassett v. City of St. Joseph, 
53 Mo. 290. As announcing a contrary doctrine, 
we are referred by counsel of the city of Atchison, 
with apparently great confidence, to the cases of 
Taylor v. Peckham, 8 R. I. 349; Hickson v. Low- 
ell, 79 Mass. 59; Jones v. Boston, 104 Mass. 75. 
In Taylor v. Peckham, the town officials had 
not the same authority to enter upon or control 
the uses of property adjoining the street or high- 
way as have the officials of cities of the first class 
in this State, and in that case the alleged liability 
was one created by statute alone; and it was de- 
cided that the courts could not enlarge the liabil- 
ity beyond the scope and intention of the statute. 


In Hickson v. Lowell, the statute relating to the 
liability of towns was construed, and it was held 
that a town has discharged its duty under the 
statute, when it has made the surface of the 
ground over which the traveler passes sufliciently 
smooth, level and guarded by railings to enable 
him to travel with safety and convenience, by the 
exercise of ordinary care on his part; and, there- 
fore, that an injury resulting to a personon a 
sidewalk, by the falling of an overhanging mass 
of snow and ice from the roof of a building now 
owned by the city, did not constitute a defect or 
want of repair in the way or street for which the 
town would be responsible. 

The decision in Jones v. Boston followed Hick- 
son v. Lowell, and the court there held that an 
insecure sign suspended over the sidewalk on an 
iron rod fastened to a building was of the same 
character as overhanging ice. These, and other 
like decisions,cannot be held as controlling under 
the statutes of our State, and the general princi- 
ples of law which have already been announced 
by this court as to the liability of cities concern- 





ing streets and sidewalks. However, in Drake y, 
Lowell, 13 Metcalf, 292, and Day v. Milford,§ 
Allen, 98, the city of Loavell in the one case, and 
the town of Milford in the other, were held liable 
for the injuries received by reason of defective 
awnings projecting over and across sidewalks, and 
the decisions do not appear to have been made 
up ?n the ground that the awnings, or posts upon 
which they were supported, were of themselves 
obstructions in the street; but those decisions are 
put exclusively on the ground of the insuflicient 
strength or defective condition of the awnings, 
whereby persons passing upon the sidewalks were 
exposed to danger. 

The judgment of the district court will be re- 
versed, and the cause remanded for a new trial in 
accordance with the views herein expressed. 


NoTE—By the common law of England the charge 
of repairing highways lay upon the inhabitants of the 
parish of common right,and could rest upon other cor- 
porations of individuals only by tenure 
or prescription.) Gray, C. J., in Hill vy. 
Boston, 122 Mass., p. 346, cites from Brooke’s Abridg.: 
“Common highway is out of repair, so that I mire my 
horse, and shall be reformed by presentment.”2 And 
the case might at first sight be supposed to be but 4 
statement of the general rule, that a public nuisance 
can be prosecuted by an indictment only, and not by 
private action, and it was so treated in some of the 
year books. “But it has been uniformly understood 
in modern times as showing that it was because the 
highway ought to be repaired by the public, that the 
common law did not make an injury, arising from neg- 
lect to repair, a subject of private action but only of 
indictment by the government.”3 No action lies at 
common law against a town for damages sustained 
through the defect of a highway in such town, unless 
given by the statute.4 The reason assigned in some of 
the cases is that there are no funds. But this does not 
hold good as to regular corporations.5 And it makes 
no difference with the above rule that the town is 
quasi-corporate and has a fund, and they are obliged 
torepair.6 Nor isa city liable except by statute.’ The 


1 Austin’s Case, 1 Ventr. 183 189; Com. Dig. Chimin, A 
4; Bac. Abridg. Highways, E; 13 Rep. [ed. 1826] 33, note 
B 


2 Quod. note per Heidon,5 E. IV. 3; Bro. Ab. Accion 
sur le Case, Pl. 93; See 5 E. IV 2 pl. 24. 

3 Russell v. Men of Devon,2 T. R., 667; McKinnon v. 
Parson, 8 Exch. 319, 321; Gibson v. Mayor, T. R. 5Q, B. 218 
222; Bartlett v. Croner, 17 Johns. 439 454; Freehold ers v. 
Strader, 3 Harrison, 108 121; Weet v. Brockport, 16 N’ 
Y. 161; See Thomas v. Sorrell, Vaugh. 330 340; See also 
Bro. Ab. Nuisance, pl. 29; William’s Case,5 Rep. 72 b. 
739; Moore, 180 pl. 321. 

4 Mower v. Leicester, 9 Mass. 247; White v. Phillipston, 
10 Met. 108 110; Sawyer v. Northfield, 8 Cush. 490 494; 
Bigelow v. Randolph, 14 Gray 541 543; Adams v. Wes- 
casset Bank, 1 Greenl. 361 364; Reed v. Belfast, 20 Me. 
246 248; Farnum v. Concord, 2 N. H. 392; Hyde v. Jamai- 
ca, 27 Vt. 443 457; Young v. Yarmouth, 9 Cush. 386; State 
v. Burlington, 36 Vt. 521 524; Chidsey v. Canton, 17 Conn. 
475 478; Taylor v. Peckham, 8 R. I. 349; Ekenberry v. Ba- 
zaar, 22 Kan. 556; Frazer v. Lewiston, 76 Mo. 531. 

5 Riddle v. Prop. &c. Merrimac River,7 Mass. 187. 

6 Mower v. Leicester, Supra. See Com’ v. Martin, 4 
Mich. 557; Cooley v. Freeholders, Dutcher 415; Hedges 
v. Madison, 1 Gilman 567; White v. Bond, 58 Ill. 297; Wal- 
tham v. Kemper,55 Il!. 346; Bushnell v. Siention,57 Ill. 35 

7 Hill v. Boston, supra; Brady v. Lowell, Cush. 121; 
Harwood v. Lowell, 4 Cush. 310; Hixon v. Lowell, 13 
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distinction is well established, however, between the 
responsibility of towns and cities for acts done in their 
public capacity, in the discharge of duties imposed by 
the legislature for the public benefit, and for the man- 
agement of their private property.’ It is elsewhere 
stated that a distinction is to be noted between the 
liability of a municipal corporation, made such by the 
acceptance of a village or city charter, and the invol- 
untary quasi-corporations known as counties, towns, 
school districts, and especially the townships of New 
England. The liability of the former is greater than 
that of the latter, even when invested with corporate 
capacity, and the power of taxation.” So a village 
was held to be liable for the negligence of its trustees, 
when a town was held not liable for the same acts by 
its commissioners of highways.” 

On the other hand there is a large class of authori- 
ties which hold that the control of streets and high- 
ways is itself a sufficient basis for liability for injuries 
arising from defects thereof. ‘The surrender by the 
government to the municipality of a portion of its sov- 
ereign power if accepted by the latter, may with pro- 
priety be considered as affording ample consideration 
for an implied undertaking the part of the corporation 
to perform with fidelity the duties which the charter 
imposes.” 18 The ground of the liability, say other 
courts, is that the franchise and privileges involved in 
incorporation are equivalents for the burdens and du- 
ties imposed. ‘*Where a public body is clothed by 
statute with power to do an act which concerns the 
public interests, the execution of the power may be 
insisted on as a duty, though the statute conferring 
it be only permissive in terms.4 The authorities state 
that the care and superintendence of streets alleys and 
highways, the regulation of grades, and the opening 
of new and closing of old streets, are peculiarly muni- 
cipal duties. No other power can so wisely and judi- 
ciously control this subject as the authority of the im- 
mediate locality where the work is to be done.!é I 
collect below a list of authorities which base this gen- 
eral liability on control of streets, sidewalks, etc.!7 

The question whether or not a municipality has as- 
sumed control of a locality where an injury occurs is of 


Gray 59 64; Oliver v. Worcester, 102 Mass. 489; Jones v. 
New Haven, 31 Conn. 1 13; Morgan v. Hallowell, 57 Me. 
375; Hewison v. New Haven, 37 Conn. 475; Pray v. Jersey 
City, 3 Vroom 394; Detroit v. Blackley, 21 Mich. 84; Win- 
bigler v. Los Angelos, 45 Cal. 36. 

8 Oliver v. Worcester, Supra. Western Saving etc. v. 
Phila. 31 Pa. St., 185 189; Bailey v. Mayor, 3 Hill 531 539; 
Scott v. Mayor,2 H. & N. 204 210; Henley v. Lyme, 5 
Bing. 91; 8. C. 3 B. & Ad. 77; 1 Scott, 291 Bing. N. C. 222; 

Ot. & Fris. 331; 2 Beiger, (N. S.) 690; Weigalman v. 
Washington, 1 Black 39; Nebraska City v. Campbell, 2 
Black 590; Child v. Boston, 4 Allen 4151; Thayer v. Bos- 
ton, 19 Pick. 511; Pittsburgh v. Grier, 22 Pa. St. 54; Mer- 
sey Docks Trustees v. Gibbs, 11 H. L. Cas. 687; Hill v. 
Boston, Supra. 

9 Barnes v. Dist. Col., 91 U. S. p. 552. 

10 Dillon, 10 11 13 2nd. Id. 761. 

11 Conrad v. Ithaca, 16 N. Y. 158. 

12 Weet v. Brockport, Supra; Brook’s Ab. “Ac. on 
Case ;”’ Russell v. Men of Devon, Supra. 

138 Weet v. Brockport, supra; See Hickok v. Trustees, 
15 Barb. 427; Conrad v. Ithaca, supra; Starrs v. Utica, 17 
N, Y. 104. 

14 Omaha v. Olmstead, 5 Neb. 446. 

15 Mayor New York v. Furz, 3 Hill 612. 

16 Barnes v. Dist. Col. supra. . 

17 Chicago v. Robbins, 2 Black 418; Nebraska City v. 
Campbell, 2 Black 519; Erie City v. Schwringle, 22 Pa. 
St. 384; Meares v. Wellington, 9 Ired. 873; Lacour v. 
Mayor, 3 Duer 406; Wendell v. Troy, 39 Barb. 329; Clark 
v. Lockport, 49 Barb. 580; Browning v. Springfield, 17 
Ill. 143; Savannah v. Cullens, 38 Ga. 334; Manchester v. 
Hartford, 30 Conn. 118; Schomer v. Rochester. 15 Abb. 





a determining character.8 A city is not liable by per- 
mitting the use of a sidewalk not on a city highway.!9 
Title acquired by user is as much a foundation for the 
duty of keeping a street or highway in repair as grant 
or condemation.2 During a change from a town toa 
village organization, a corporation is not relieved from 
its duty as to streets.2] A city is liable for an injury 
caused by breaking through the cover of a well,placed 
there by the authorities.22. Where a city authorizes 
the opening of a ditch across a street, it is responsible 
negligence in the work causing injury to passers by. 
An injury caused by a defective awning over a side- 
walk is actionable, because it is an essential part of the 
street.24 If one public way open into another, it is the 
duty of the city or town to keep the entrance in re- 
pair, because the entrances are a portion of the public 
way used by travellers.> If work is done under su- 
pervision of city commissioners, the city is liable for 
negligence in the work.*6 Butthis general duty ex- 
tends no further than to keep streets and highways 
reasonably safe; municipalities are not insurers.” The 
legislature has no power to exempt a particular muni- 
cipality from liability for defective condition of streets. 
A municipal by-law or ordinance must not be incon- 
sistent with or repugnant to the constitution and laws 
of the United States or the State; It must be reasona- 
ble and in harmony with the principles of the common 
law.22 Where a wall left standing after a fire, and not 
parallel with the street, fell upon an adjoining build- 
ing, and killed a person therein, the city was held not 
liable.® Althoug the owner of a cow paid a municipal 
tax on her, a city was held not liable for injuries by 
goring in the street, where the ordinance against cat- 
tle running at large had been suspended.*! 

But a city will not be liable for defects in its streets 
unless it had notice of the defects, or unless the de- 
fect had existed for such a length of time agto lead to 
the presumption chat the city authorities knew of it or 
with reasonable care and diligence might have known 
of it.82 Unless a reasonable time has elapsed 


N. Cas. 57; Sterling v. Thomas, 60 Ill. 264; Denver v. 
Dunsmore, 7 Col. 328; Requa v. Rochester, 45 N. Y. 129; 
See Hutson v. Mayor, 5 Seld. 463; State v. Crompton, 2 
N. H. 513; Angell on Highways, Par. 257, 267; Heacock v. 
Sherman, 14 Wend. 58; Dygert v. Schenck, 23 Wend. 
446; Batty v. Duxbury, 2% Vt. 155; Griffin v. Williamston, 
6 W. Va. 312; Hines v. Lockport, 50 N. Y. 236. 

18 Manchester v. Ericsson, 105 U. S. 348. 

19 Bishop v. Centralia, 49 Wis. 669. js 

20 Beaudeau v. Cape Girardeau, 71 Mo. 392. 

21 Evanston v. Gunn, 99 U. S. 660. 

22 Sherwood v. Dist. Col., 3 Mackay 276. 

23 Savannah v. Donnelly, 71 Ga. 258. 

24 Bohen v. Waseca, 32 Minn. 176. 

25 Paine v. Brockton, 138 Mass. p. 568. 

26 Wendell v. Mayor, 4 Keyes 261. 

27 Rockford v. Hilderbrand, 61 Ill. 155. 

28 Durkee v. Janesville, 28 Wis. 464; State v. Barlett, 35 
Id. 287; Rooney v. Supervisors, 40 Id. 23; Kimball v. Ros- 
endale, 42 Id. 407. 

29 Barling v. West, 29 Wis. p. 315; Hayes v. Appleton, 
24 Id. 542; Dunham V. Trustees of Rochester, 5 Cow. 462; 
Austin v. Murray, 16 Pick. 121; Mayor of Mobile v. Yu- 
ille, 3 Al. 137. 

3 Cain v. Syracuse, 95 N. Y. 83; Parker v. Mayor etc 
39 Ga. 725; case of a wall standing on the edge ofa 
street. People v. Albany, 11 Wend. 539, case of foul ba- 
sin endangering health. Jones v. New Haven, 34 Conn. 
1, case of trees pruned in the streets. Norrisstown v. 
Mayor, 67 Pa. St. 356, case of rotten liberty pole in 
street, allliable 

31 Rivers v. Augusta, 65 Ga. 376. 

32 Cuthbert v. Appleton, 22 Wis. 642; Goodnough v. 
Oshkosh, 24 Id. 549; Ward v. Jefferson, Id. 342; Mayor v. 
Sheffield, 4 Wall, 189; See Regua v. Rochester, supra. 
Reed v. Northfield, 13 Pick. 945 98. 
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since the injury to have raised this pre- 
sumption there can be no liability.2 But after a street 
has been out of repair, and a defect has become notor- 
ious, and the city has had full opportunity to learn the 
fact, a city will be liable.4 A city will be liable for 
damage caused by an open ditch along a defective 
sidewalk allowed to remain for a long time without 
protection.» Where an injury was caused by an icy 
sidewalk which had been so three days, acity was held 
not liable. A city is not held liable for the acts of its 
citizens in obstructing its streets, when notice thereof 
has not been shown to have been received by its offi- 
cers.37 Where a city’s officers knew a walk to be in 
such a condition from mere decay that an accident was 
liable to happen upon it at any moment, it is charge- 
able with negligence without bringing home to the au- 
thorities actual knowledge of the particular defect 
causing the injury in suit.388 Where injury is caused 
by a latent defect, of which the municipality was ig- 
norant without negligence, it is not liable.3? Where 
ice or snow is suffered to remain upon a sidewalk in 
such an uneven and rounded form that a person can- 
not walk over it, using due care, without danger of 
falling down, that, it seems, constitutes a defect for 
which a city or town will be liable. A city will be 
liable for icy state of walk, although the walk is not 
defective and all walks are similarly dangerous.‘ 
Where an injury was caused by dirt thrown up from 
an improvement in a street in an icy condition, the 
city was held liable’? A slippery sidewalk caused by 
constant wear and paint, is defective.4s But the ice 
must be uneven. orir ridges. But aninjury caused 
by falling snow and ice from an overhanging building 
isnot actionable. Mere sipperiness of a walk caused 
by snow and ice which have accumulated on it, is not 
an insufficiency or want of repair under some stat- 
utes.47 I@ formed on sidewalk by reason of water 
pumped by a city fire engine the engine not being 
used for an unlawful purpose, will not lay founda- 
tion for an action.*® 

A city is not liable for injuries caused by boys coast- 
ing in streets, the suppression thereof may be 
a police duty, but it is not a duty in which the corpor- 
ation has a particular interest, or from which it de- 


33 State v. Freyburg, 3 Shipley 405; See People v. H. & 
©. T. R. Co., 23 Wend. 254. 

% Todd v. Troy, 61 N. Y. 506; Hart v. Brooklyn, 36 
Barb. 226; Clark v. Lockport, 49 Barb. 580; Conrad v. 
Ithala, 16 N. Y. 158; Reguav. Rochester, supra; Hyatt v. 
Rondont, 44 Barb. 385. 

35 Galveston v. Pasnainsky, 62 Tex. 118; Galveston v. 
Barbour, Id 172. 

36 Smith v. Brooklyn, 36 Hun. 224. 

87 Griffin v. Mayor, 9 N. Y. 456. 

388 Weisenberg v. Appleton, 26 Wis. 56; Ripon v. Bittel, 
30 Wis. 614; See Aurora v. Hillman, 90 Ill. 61. 

39 Ward v. Jefferson, 24 Wis. 342. 

40 Luter v. Worcester, 97 Mass. 268; Hutchins v. Bos- 
ton, Id. 272; See Hull v. Lowell, 10 Cush. 260; Shea v. 
Lowell, 8 Allen 136; Payne v. Lowell, 10 Id. 147; Provi- 
dence v. Clapp, 17 How. 164. 

41 Cloughessy v. Waterbury, 51 Conn. 405. 

42 Stafford v. Oskaloosa, 64 Ia. 251. 

43 Martin v. Smith, 48 Wis. 265. 

44 Broburg v. Des Moins, 63 Ia. 526. 

45 McAuley v. Boston, 113 Mass. 503; See McLaughlin v. 
Carry, 77 Pa. St. 109; See also Luther v. Worcester, supra; 
Battersby v. N. Y., A Daly, 16; Morse v. Boston, 109 
Mass. 446 ;. Crocker v. Springfield, 110 Mass. 135; But see 
Mason v. Boston, 14 Allen 508. 

4# Hixon v. Lowell, 13 Gray 59. 

47 Cook v. Milwaukee, 24 Wis. 260; Stanton v. Spring- 
field, 12 Allen 566; Johnson v. Lowell, Id. 572; See Kirby 
v. Boylston Mark. Assa., 14 Gray 249, 

48 Cook v. Milwaukee, 27 Wis. 191. 





rives any special benefit in its corporate capacity. In 
such a case there is no liability, even if the city has 
designated the place. 

The exhibition of animals permitted by a city, will 
not lay a foundation for an action for an injury caused 
thereby.5! 

A city will be held liable for an injury caused by an 
excavation in its streets made by a gas company if it 
has control of the work by its charter.52> Where there 
is a dangerous place some distance from the travelled 
highway which one may reach by straying, a town is 
not liable nor bound to erect barriers to prevent it. A 
city is not liable for injuries caused by excavations out- 
side of the street.5> Nor for an excavation ina sidewalk 
made by the owner of an adjoining lot and left open 
without barriers, the circumstances not warranting the 
inference of notice. Nor fora coal hole left open 
fora short time. Stairways on the street side of 
buildings leading downwards to basements or up- 
wards to the front entrance of such buildings must be 
guarded by proper safeguards.56 But where a des- 
cending stairway is parallel to the sidewalk and prop- 
erly protected on the side, a city is not bound to cause 
a gate to be maintained at the entrance.’ A city is 
liable for cellar doors opening out on to the sidewalk 
and constantly left open.*3 Where a stone was left by 
the side of the walk while the street was being re- 
paired, and a horse took fright at it, the city was held 
not liable.59 

Municipal corporations are only liable when the de- 
fects or obstructions are the result of their acts, or of 
some negligence or omission of duty by them or 
their servants or agents. And where an injury was 
sustained by reason of a stick of timber concealed by 
snow, and it did not appear who placed it there, or 
that the authorities had notice or that there were 
circumstances implying notice, the city was 
held not liable. Where an _ obstruction is 
caused by the act of a third person, and 
there is no notice, there is no liability.61 Where an 
injury is caused by the unsafe condition of a highway 
and the unlawful or careless act of a third person, a 
city is not liable. <A city is not liable for injury 
caused by a trench in one of its streets, constructed to 
connect with the main water pipe by a private per- 


49 Schultz v. Milwaukee, 49 Wis. 254; Ray v. Manches- 
ter, 46N. H. 452. 

50 Burford v. Grand Rapids, 52 Mich. 98; See Steels v. 
City of Boston, 128 Mass. 583; 

51 Little v. Madison, 42 Wis. 642; Cole v. Newburyport, 
129 Mass. 594. 

52 McDermott v. Kingston, 6 Abb. N. Cas. 246; 57 How. 
N. Y. Pr., 196. 

53 Barnes v. Chicopee, 138 Mass 67; See Sparhawk Vv. 
Salem, 1 Allen 30; Alger v. Lowell, 3 Allen 402; Adams v. 
Natick, 13 Allen, 429; Puffer v. Orange, 122 Mass. 389; 
Warner v. Holyoke, 112 Mass. 362; Murphy v. Gloulester, 
105 Mass. 470; Daily v. Worcester, 131 Mass. 452; See 
Hubbell v. Yonkers, 35 Hun. 349. 

54 Kelly v. Coiumbus, 41 Oh. St. 263; Monmouth v. Sul- 
livan, 8 Ill. App. 50; Young v. Dist. Co. 1,3 MacArthur 
137. 

55 Fort Wayne v. DeWitt, 47 Ind. 391. 

56 Lafayette v. Blood, 40 Ind. 62. 

57 Fitzgerald v. Berlin, 51 Wis. 81. 

58 Fitzgerald v. Berlin, supra. 

59 Chapman v. Mayor Macon, 55 Ga. 566; Smith v. Leav- 
enwarth, 15 Kan. 81. 

60 Farrell v. Oldtown, 69 Me. 72. 

61 Gorham v. Cooperstown, 59 N. Y. 660. 

62 Dorlon Vv. Brooklyn, 46 Barb. 604; Griffin v. Mayor 
9N. Y. 456. ‘ 
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son,® or for a defective covering on an opening in a 
sidewalk made by the owner of an adjoining lot. An 
iron grating protecting a passage way into a basement 
of a building adjoining a sidewalk, was left open by a 
stranger, but never known to have been disturbed be- 
fore, the city was held not liable for an injury toa 
passer by. For injuries resulting from the plan or 
construction of a walk, done under legal obligation by 
the owner of adjoining premises, and not by the city, 
the latter is not liable.66 Where an ordinary sign fell 
from its support and injured a person under it, the 
city was held not liable, for the reason that the sign 
was a mere incident of the street.67 And the same ruling 
was made, and the some reason given where the iujury 
was caused by the weight attached to a flag. Where the 
street had been dedicated to the public for forty years, 
but for ten years it had been but little used, anda 
sidewalk had been built by a citizen for his own con- 
venience, the city was held not liable for an injury 
thereon.®? A municipality is not liable for damages 
caused by an insufficiency, unless the place where the 
injury was received and the insufficiency exists, was a 
lawful public highway which it isthe duty of the mun- 
icipality to keep in a state of reasonable safety and re- 
pair.” The use,for a series of years by people traveling 
on foot along a public highway, of a part thereof as a 
foot path, on both sides of the carriage way consti- 
tutes such path a portion of the “travelled way.”7) A 
city was held not liable for an injury caused by stones 
placed at a muddy crossing, used by one familiar with 
them, and there being nothing dangerous in their ap- 
pearance.?2 Nor is a city liable for an injury caused 
by swine running at large in one of its streets,’ al- 
though the city has an ordinance against it. Where a 
child pulled over upon itself a heavy counter left by a 
third person against a fence on the street, the city was 
held not liable.74 But a city is primarily liable for a 
defect in a street, as for instance a stringer and rail of 
a street railway, although a third party may be liable 
over for a tort.” 

Where a city permits a lot owner to connect his 
premises with a sewer in the street, the city is respon- 
sible for reasonabld care to prevent injury, but it is 
not responsible for the negligence of the servants of 
the lot owner in the performance af the work.” A 
city is bound to see that dangerous places, made so by 
building materials placed on the street by an adjoining 
proprietor, are properly guarded.77 Where a private 
person had placed a bridge over the gutter on his side 
of the street, opposite his place of business, for the 
purpose of attracting persons crossing the street to 
his place, and, such bridge being out of repair, the 
plaintiff fell on the same and was injured, the city was 
held liable.78 Although the expense of repairing de- 
fects is imposed upon lot owners, a city is not exon- 


63 Shepherd v. Chelsea, 4 Allen 113; See Rowell v. Low- 
ell, 7 Gray 100. 

64 West Chester v. Apple, 35 Pa. St. 284. . 

6 Hart v. Brooklyn, 36 Barb. 226. 

6 Littlefield v. Norwich, 40 Conn. 406. 

67 Marquette v. Cleary, 37 Mich. 296; See Sweet v. Glov- 
ersville, 19 N. Y. Sup. Ct. 302. 

68 Jones v. Boston, 104 Mass. 75. 

69 Hewison v. New Haven, 34 Conn. 136. 

70 Saulsbury v. Icthaea, 24 Hun. 12. 

71 Houfe v. Town of Fulton, 34 Wis. 608 617. 

72 James v. Portage, 48 Wis 647. 

73 Bullock v. N. Y., 51 N. Y. Super. Ct. 36. 

74 Levy v. Mayor, 1 Sandf. S. C. kK. 465. 

7% Chicago v. Starr, 42 Ill. 8y. 

76 Kittredge v. Milwaukee, 26 Wis. 46; See 2 Hilliards 
on Tort, 403; Phillips v. Veazie, 40 Me. 96; Elliot v. Con- 
cord, 7 Foster 208; Batty v. Duxbury, 24 Vt. 158. 
77 Masterton v. Mount Vernon, 58 N. Y. 391. 

78 Seneca Falls v. Zalinski, 15 N. Y. Sup. Ct. 571. 








erated from the duty towards the public to keep its 
streets and walks in good condition.”® A banner per- 
mitted to be hung across a street and frightening a 
horse has been held a cause of action.8®9 Where a city 
negligently suffered some roofing to stand upon the 
sidewalk, it was held liable for an injury caused by its 
falling upon a passer by.§! A permanent wooden 
awning, or roofing, covering the sidewalk, so inse- 
curely supported as to be dangerous, is a defect.%? 
The fact that the proprietorship of a street is in a pri- 
vate corporation will uot relieve a city from liability.®s 
The fact that an injury was caused by an excavation in 
a sidewalk, made by a third person, is no defense. 
Nor that a sidewalk was constructed by a private per- 
son without orders. Nor that an excavation was 
made by a company engaged in putting in water 
works.*%6 Nor that an obstruction was caused bya 
company engaged in laying a railway track in the 
street. The liability of a city or town, for an injury 
or defect in a street or way, is not yaried or discharged 
if the defect is occasioned by the exercise of the right of 
an adjoining owner of land to use the street or way for 
some private purpose, not inconsistent with the right 
of the public.8 A city is liable for an injury caused 
by a defect in a sidewalk being built by a proprietor 
of the adjoining premises under orders from the 
authorities.89 A city is primarily liable for excava- 
tions or obstructions in sidewalks made by a citizen.” 
But not independently of the rule as to notice. 
Oskosh, Wis. F. C. HADDOCK. 


79 Johnson v. Milwaukee, 46 Wis. 568; See also Green 
v. Bridge Creek, 38 Wis. 449; Matthews v. Baraboo, 39 
Wis. 674, 677. 

80 Cuthbert v. Appleton, 22 Wis. 642; Manchester. v. 
Hartford, 30 Conn. 118; Hutson v. Mayor, supra; Veazie 
v. Penob. R. R. Co., 49 Me. 119; 2 Hilliard on Torts, 501 
502; Wallace v. Mayor, 2 Hilton 440. 

81 Champlin v. Penn Yan, 34 Hun. #3. 

82 Duffy v. Dubuque, 63 Ia. i71. : 

83 Hume v. Mayor, 74 N. Y. 264 9 Hun. 674; See 47 N. Y. 
635; See Day v. Milford, 5 Allen 98. 

84 Ericsson v. Manchester, 3 Hughes C. Ct. I91. 

8% Elkhart v. Ritter, 66 Ind. 136; See Centerville v. 
Woods, 57 Ind. 192. 

86 Barnes v. Newton, 46 Ia. 567. 

87 Butler v. Bangor, 67 Me. 385. ? 

88 Wilson v. Watertown, 5 Thomp. & C. N. Y. 579; 3 
Hun, 508; 

89 Bacon v. Boston, 3 Cush. 174. 

% Cusick v. Norich, ‘40 Conn. 375. 

91 Aurora v. Bitner, 100 Ind. 396; Urquahart v. Ogdens- 
burgh, 97 N. Y. 238; Washburn v. Mount Kisco, 35 Hun, 
329. 





EQUITY JURISDICTION—RULE OF INFRA 
DIGNITATEM—DE MINIMIS. 





ALLEN v. DEMAREST.* 





Chancery Court of New Jersey. 

1. Lord Bacon’s ordinance, declaring that all suits 
under the value of £10 shall be dismissed, is in force in 
this State. 

2. In order to justify a dismissal on the ground that 
the matter in dispute is beneath the jurisdiction of the 
court, the matter in dispute must be less than $50. 


8. A defendant may avail himself of the objection 
that the matter in dispute is too trivial to justify the 


*From advance sheets New Jersey Equity Reports. 
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court in entertaining the suit, either by demurrer or 
by motion on notice. 


On motion to dismiss, heard on bill and notice. 

Mr. Charles H. Voorhis, formotion; Mr. Charles 
L. Corbin, contra. 

VAN FLEET, V. C., delivered the opinion of the 
court. 

This is a motion to dismiss the complainant’s 
bill on the ground that the matter in dispute is 
beneath the jurisdiction of the court. The bill is 
filed to enforce a right to an equitable set-off. 
The complainant, in January, 1882, demised cer- 
tain laxds to the defendant, by lease under seal. 
The complainant neglected to perform one of the 
covenants of his lease requiring him to make cer- 
tain repairs. The defendant brought suit against 
him for such default, and in September, 1884, re- 
covered a judgment in the circuit court of Bergen 
county for $70. The defendant at the time he re- 
covered his judgment, was in arrear with his rent 
over $175, and is still, and the object of the com- 
plainant’s bill is to procure a decree satisfying the 
judgment, by setting off so much of the rent due 
from the defendant as will be sufficient for that 
purpose. 

The claims, it will be observed, had a common 
origin. They both grew out of the lease, and there 
would, therefore, seem to be a strong natural 
equity that the larger should pay the lesser. It 
would be contrary to the lowest notions of justice 
to permit the defendant, to whom there is but $70 
due, to enforce the payment of that sum by legal 
process against a person who is his creditor for 
more than twice that sum, and whose debt arose 
out of the same transaction as that from which the 
debt of the defendant sprang. However, that is 
aside from the question now before the court. 
The question the court is called upon to decide on 
this motion is whether the subject matter of the 
suit is too trivial to justify the court in taking jur- 
isdiction of it. 

The rule is perfectly well settled that a suit in 
equity involving a pecuniary value of less than 
$50, and not founded on fraud, or brought to es- 
tablish a right of a permanent nature, must be 
dismissed. The rule is founded in reason and pol- 
icy. It was designed to prevent expensive and 
mischievous litigation about trifling matters, 
which, in consequence of the insignificance of the 
amount involved, would do the parties themselves 
more harm than good, and might occasion injur- 
ious delay to other suitors. An attempt to redress 
by a suit in equity a wrong which has resulted in 
a loss of less than $50, will, as a general rule, re- 
sult in an aggravation of the wrong rather than 
in remedying it. Courts of equity sit to adminis- 
ter justice in matters of substantial interest, not to 
gratify the passions of the litigants, nor to foster 
a spirit of vexatious litigation. Swedesborough 


Church v. Shivers, 1 C. E. Gr. 453; Moore v. Lyt- 
tle, 4 Johns. Ch. 183; Story’s Eq. Pl. § 500. 

By the last clause of the fifteenth paragraph of 
Lord Bacon’s ordinances, it is declared that all 









suits under the value of £10 are regularly to be 
dismissed. Beame’s Orders in Chan. 10. Chan. 
cellor Kent and Chancellor Green both say that 
this rule has the imposing character of an original 
constitutional ordinance. Moore v. Lyttle and 
Swedesborough Church v. Shivers, supra. It con- 
stitutes part of the law marking and defining the 
boundaries of the jurisdiction of the court, and as 
such, must be obeyed. 

It is undoubtedly true that the purchasing power 
of $50 is much less now than it was at the time of 
the adoption of this ordinance, or even thirty 
years ago, and it may also be true, that to allowa 
suit in equity to be maintained now, where the 
pecuniary value of the matter in dispute is legs 
than $100, will let in all the mischiefs which the 
ordinance was originally designed to prevent. 
But the courts are not charged with the duty of 
making laws. It is their duty to administer and 
enforce them, not to ordain and establish them. 
And even in cases where they have power, byrule 
or ordinance, to regulate and control the course 
of practice before them, they should not exercise 
such power, in my judgment, so as to give their 
action a retrospective effect. A suitor who has, 
by the rules of court, a right of suit when he com- 
mences his action, should not be deprived of such 
right by a rule or law made subsequent to the in- 
stitution of his suit. Retrospective laws which 
destroy private rights are always unjust. 


This rule has been rigidly adhered to: where 
the amount in dispute was under $50, the suit has 
been dismissed regardless of its merits. Fuller- 
ton v. Jackson, 5 Johns. Ch. 276; Mitchell v. 
Tyghe, Hopk. 119; Douw v. Thelden, 2 Paige 323. 
and where it was just $50, the bill has been re- 
tained. In Vredenberg v. Johnson, Hopk. 112, a 
bill was filed to restrain the enforcement of 4 
judgment for $50, recovered before a justice of 
the peace. It was alleged that it had been ob- 
tained by fraud. The amount, it will be observed 
was just sufficient, according to the rule, to enti- 
tle the complainant to have bill held. Chancellor 
Sandford, in denying a motion to dismiss, said 
that he felt sensibly the weight of the argument, 
that if such small suits were entertained the in- 
jured party, in seeking a remedy for his wrong, 
would lose more than if he allowed his wrong to 
go unredressed, but as the rule of the English court 
of chancery constituted part of the law of his 
‘court, and had never been changed by legislation 
or otherwise, he thought he was obliged to respect 
and enforce it. It is quite evident that the chan- 
cellor retained the bill in that case, not because he 
thought it best to do so, but because the law made 
it his duty todo so. A change was subsequently 
made in the rule in New York by legislation. A 
statute was passed, directing the dismissal of all 
suits in equity where the matter in dispute, exclu- 
sive of costs, did not exceed the value of $100. 
Smets v. Williams, 4 Paige 364. 

The rule in this State has never been changed 
by legislation or otherwise. The eighty-eighth 








Ne 


byl 


ring 
the 
of t 
coul 
ally 
cou! 
ente 
not 
tion 
imp 
inju 
pub 


they 
th 


anc 
ties, 
sam 
itin; 





No. 5 


— 


y to be 

Chan. 
say that 
original 
ttle and 
_ It con- 
ling the 
» and as 





1g POwer 
: time of 
on thirty 
allowa 
here the 
is less 
1ich the 
prevent. 
duty of 


ster and - 


1 them. 
, by rule 
- Course 
exercise 
ve their 
ho has, 
1€ Com- 
of such 
the in- 
_ which 


; where 
suit has 
Fuller- 
shell vy. 
ige 323. 
een re- 
112, a 
nt of a 
tice of 
een Ob- 
bserved 
0 enti- 
ncellor 
s, said 
ument, 
he in- 
wrong, 
‘ong to 
h court 
of his 
slation 
respect 
chan- 
use he 
y made 
juently 
on. A 
of all 
exclu- 

$100. 


anged 
eighth 





Vou. 23. | 


THE CENTRAL LAW JOURNAL. 


113 











section of the chancery act (Rev. p. 120,) which 
authorizes a judgment creditor having a judgment 
on which there remains due a sum exceeding $100, 
exclusive of costs, and who has exhausted the 
means which the law furnishes to compel the pay- 
ment of his judgment, to file a bill in chancery to 
compel his debtor to make discovery of his prop- 
erty and things in action, was not intended to 
prescribe a new rule on this subject. The design 
of the statute, of which this section is a part, was 
to increase the efficacy of the creditor’s remedy 


in equity. Prior to the enactment of this statute 
a judgment creditor could not seize the choses in 
action of his debtor nor acquire a lien thereon. 
This statute was passed to enable him to reach 
and seize that species of property. Whitney v. 
Robbins, 2 C. E. Gr. 360; Green v. Tantum, 4 C. 
E. Gr. 105. This statute does not attempt to 
change or define the general jurisdiction of the 
court; that is left unaltered and in its original 
vigor. All that the statute does is to make an old 
remedy more efficacious, and declare who shall be 
entitled to the benefit of it. 

The practice pursued in this case is -in accor- 
dance with precedent. The application is made 
on notice. A defendant may avail himself of the 
insignificance of the suit either by demurrer or by 
motion made on-notice, or the court may of its 
own motion dismiss the bill. Swedesborough 
Church v. Shivers, supra. 

The defendant’s motion must be denied, with 
costs. 


Norr.—Of the limitation to equity jurisdiction fixed 


- by Lord Bacon’s ordinance, Judge Story says, refer- 


ring to demurrers to the substance of bills: 1 ‘One of 
the objections that can be so taken, is, that the value 
of the subject of the suit is too trivial to justify the 
court in taking cognizance of it; or as the phrase usu- 
ally is, that the suit is unworthy of the dignity of the 
court. The true ground of this objection is, that the 
entertainment of suits of small value, has a tendency 
not only to promote expensive and mischievous litiga- 
tion, but also to consume the time of the court in un- 
important and frivolous controversies, to the manifest 
injury of other suitors, and to the subversion of the 
public policy of the land.” The rule of Lord Bacon 
has been generally followed in England.? 

Of the exceptions to the rule, Judge Story says, that 
they “‘were probably established ata later date, from 
the manifest propriety of retaining suits in further, 
ance of rights of a permanent nature, in aid of chari- 
ties, and in suppression of frauds.* In America the 
same rule has generally been followed, or statutes lim- 
iting the amount enacted.* I Georgia ithas beenheld 


1 Story Eq. Pl. § 500; see also Cooper’s Eq. Pl. 165. 

2 Chity’s Eq. Dig. “‘Jurisdic. of Chancery,” XI. (lst Am. 
ed.) 1213;.1 Dan Ch. Pr. (5th ed.) *328; 1 Story’s Eq. Pl. § 
800; see also Chaine v. Dungannon, 6 Irish Jur. 174; 
Westbrocke v. Browett, 17 Grant’s Ch. 339. 

8 Story’s Eq. Pl, § 501; see also Cocks v. Foley, 1 Vern. 
359; Moore v. Lyttle, 4 Johns. Ch. 183. 

4Williams v. Berry, 8 Stew. & Port. 284; Wood v. 
Wood, 3 Ala. 756; Hail v. Canute, 22 Ala. 650; Cowan v. 
Jones, 27 Ala. 317; Wheat v. Griffin, 4 Day 419; York v. 
Kile, 67 Ill. 233; Reynolds v. Howard, 3 Md. Ch. 331; 
Cummings v. Barrett, 10 Cush. 185, 190; Smith v. Wil- 





that the rule of infra dignitatem, is superseded by the 
sweeping terms of the judiciary act of that State- 
which confers on the Superior Courts the powers of a 
court of equity in all cases, where a common law rem- 
edy is not adequate.6 In Tennessee under a recent 
statute,® conferring upon chancery courts concurrent 
jurisdiction, in ejectment, with the circuit courts, it 
was held that the rule de minimis did not apply, al- 
though in equity cases under the general law of the 
State it did.7 And in Missouri the court in a case in- 
volving an equitable estate in lands, dower, etc., the 
court says: “Counsel speak of the amount as trifling, 
etc., and that so small an amount should make no dif- 
ference with the plaintiff’s rights. But the rules 
which regulate estates are exact, almost mathematical 
in their character, and if there is anything due and 
known to be due, the contract certainly is not executed 
and the trustis not fixed.”8 In this case it will be 
observed that the amount, though small, was, in one 
sense, jurisdictional, and fixed rights and liabilities of 
greater magnitude. 

In cases of fraud, it is well settled, the rule of infra 
dignitatem will not apply. Like sin in religion, fraud 
in law cannot be so small as to escape retribution.® 

The amount set forth in the bill governs the ques- 
tion of jurisdiction,” and the court may entertain the 
suit, even when below the amount, if the defendant 
does not object. 

In Wells v. Elsam,!? it was held that a bill in equity 
to obtain an off-set of a judgment would not lie unless 
it showed that the amount involved, after satisfying 
any proper claim of the attorneys, exceeded $100—the 
amount fixed by statute. 

In Putnam v. Bentley, a statute of Tennessee re- 
stricted the jurisdiction of chancery to suits of $50 and 
upwards, and another statute gave to that court exclu- 
sive jurisdiction to aid a judgment creditor to subject 
the property of his debtor, which could not be reached 
by execution, to the satisfaction of his judgment: 
Held, that chancery would exercise jurisdiction to aid 
a creditor whose judgment was less than $50. ; 


liams, 116 Mass. 510, 512; Gamber v. Holben, 5 Mich. 331; 
Bay City Bridge Co. v. Van Etten, 26 Mich 210; Dewey v. 
Dwyer, 39 Mich. 509; Marsh v. Benson, 11 Abb. Pr. 241, 
and note; Braman v. Johnson, 26 How. P. 27; Mallory v. 
Norton. 21 Barb. 424; Marsh v. Benson, 34 N. Y. 358; 
Chunn v. McCarson, 2 Dev. Eq.73; Carrv. Iglehart, 3 
Ohio St. 457; Rentfroe v. Dickinson, 1 Overt, 196; McNew 
v. Toby, 6 Humph. 27; Williams v. Wilhite, 2 Head 344; 
Malone v. Dean, 9 Lea 336. 

5 Smith v. Ashcroft, 25 Ga. 132. 

6 Sess. Act 1877, Ch. 97, p. 119. 

7 Frazier v. Browning, 11 Lea 253 see also Malone v. 
Dean, 9 Lea 336. 

8 Worsham Vv. Callicon, 49 Mo. 206. 

9 Hamilton v. Johnson, Vern. &. S. 394; Barnett v. 
Woods, 2 Jones Eq. 198; 8. c., 5 Jones Eq. 428; Yantis v. 
Burdett, 3 Mo. 457; see Vredenberg v. Johnson, Hopk. 
112. 

10 Spurlock v. Fulks, 1 Swan 289; Birmingham v. Tap- 
scott, 4 Heisk. 382; Fink v. Denny, 75 Va. 663; 1 Dan. Ch. 
Pr. 328. 

ll Beckett v. Billrough, 8 Hare 188. 

12 40 Mich. 218. 

13 8 Baxt. 54. 
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BENEVOLENT SOCIETIES—CORPORATIONS 
DISCIPLINE OF MEMBERS—DISFRAN- 
CHISEMENT OF MEMBERS—LIABILITY 
TO THE LAW—REMEDY—BY-LAWS—LI- 
BEL. 





ALLNUTT v. HIGH COURT OF FORESTERS. 





June 27, 1886. 


1. BENEVOLENT SOCIETIES—Corporate Privileges 
under Laws of Michigan—How Amenable to Outside 
Bodies.—W hatever advantages may exist in affiliation 
with other associations, the rights of Michigan corpor- 
ations must be governed by the laws of Michigan, and 
corporate privileges cannot be destroyed in violation 
of them. 


2. . Disfranchisement of Member—Delegation 
of Power by Society—Limit ation.—No corporation can 
allow its members to be disfranchised by another body 
for any cause, or in any manner, which it could not 
have adopted for itself in the premises. 


3. . Disfranchised Member—Remedy in Case of 
Illegal Disfranchisement.—Where a corporator is de- 
prived of valuable corporate rights in a beneficial so- 
ciety by interference, to which he has not assented, by 
an outside body, whose powers in the premises are not 
derived from the incorporation laws of the State, he 
can call upon his own corporation to do him justice. 


4, - By-Laws—Must be Reasonable.—All by- 
laws must be reasonable, and if not so, are void. 


5. . Libeling Fellow-Member—In What Case 
Punishable.—The discipline to which a member of a 
beneficial society is liable for the offense of libeling an- 
other member is not ever to be exerted upon vague 
charges of libeling, and only in cases where the libel is 
without any reasonable cause. 


Supreme Court of Michigan. 














Mandamus. 
James H. Pound, for relator. Case «& Carpenter 
and 7. C. Prosser, for respondents. 


CAMPBELL, C. J. delivered the opinion of the ° 


court. 

Relator complains that he has been unlawfully 
suspended from membership in court City of the 
Straits,which is an incorporated society of the or- 
der of Foresters, organized originally under affili- 
ation with the general system of societies of that 
brotherhood, and obtaining corporate powers un- 
der the general statute for benevolent associations. 
He asks a mandamus to restore him, and the sub- 
sidiary high court impleaded as the superior body 
under whose order the alleged wrong was done. 
It appears from the showing on both sides that 
Forester Associations, which originated in England 
several years ago, act together, by means of local 
lodges, usually called ‘Courts,’ all of which are 
in some measure subordinate to the subsidiary 
high court. which appears to be a body of dele- 
gates which has, among other things, a court of 
final arbitration to which appeals lie from lower 
courts. 

Allnutt, the relator,who is a member of the City 
of the Straits Court,was charged, by complaint of 
another body, (the Peninsular,) with defaming a 
member of the latter body, whose name is not 





given in the complaint. The complaint was ep- 
tirely general.giving no details whatever of theal- 
leged defamation, and was not made by the party 
injured, as itshould have been. It was, however, 


tried before the proper body in the corporation to’ 


which Allnutt belonged, and he was unanimously 
acquitted. The person referred to, appears to be 
one John H. Lays, who occupies a high office in 
the subsidiary high court, and who turns out to 
have been charged with dishonesty and immoral- 
ty. The Peninsular Court, whcse right to do go 
we have not found in the rules, undertook to ap- 
peal, making Court City of the Straits respondent 
inthe appeal. The latter appeared before the ar- 
bitration board, represented by relator and an- 
other person, who, by what was called a ‘‘demur- 
rer,’ but which was in fact what in law would 
usually be called an “answer,” and was entirely 
appropriate, raised several objections, a part of 
which went to the competency of the members of 
the board of arbitration, and were challenges for 
cause. The board overruled the other objections, 
and failed to consider the challenges. ‘he ap- 
pellee refused to appear further, and the board 
proceeded to dispose of the matter without the 
production of any of the letters or other articles 
claimed to be libelous, and without any proof of 
contents, and undertook to reverse the acquittal 
and sentenced Allnut to a fine of $15, and to two 
years’ suspension. This being communicated to 
the inferior court, the second respondent here, he 
was required to desist from any further action as 
a member, as it is admitted by his local society, 
which regarded the action of the subsidiary high 
court as illegal, but it did not feel justified in de- 
fying it. We are now asked to reinstate him. 

The Detroit society being a corporation under 
our laws, the rights of its members are entitled, 
in a proper case, to protection. The question dis- 
cussed relate to the propriety of our interference 
in this case. 

Under our statutes, the corporation in question 
has the right and duty of determining the condi- 
tions of membership. This it has done by its by- 
laws, and we find nothing in them which makes 
such membership subject to the action of any out- 
side body. The subsidiary high court is not an 
incorporated body, under the laws of this State. 
One of the objections raised to its action here is 
that the rules of the order require it to become 
incorporated. Weshall not undertake to discuss 
that question, but there is evidently much reason 
for it, as it would be contrary to the general legal 
rules to allow membership in a corporation to de- 
pend on the will or action of an unincorporated 
outside society. Whatever advantages may exist 
in affiliation with other associations, the rights of 
Michigan corporotions must be governed by the 
laws of Michigan, and corporate privileges cannot 
be destroyed in violation of them. If there are 
rights independent of those of corporators, they 
stand on a footing of theirown. If members see 


fit to subject themselves voluntarily to arbitration 
it would not be desirable for this court to under- 





Vo 


take 
and 
of 
dep 
enc 
on! 
pre 
por 
pec 
sic] 
tire 
ter 
Bu 
the 
vali 
not 
the: 
side 
wh 
the 
the 


alle 
cau 
ad¢ 
anc 
to | 
tho 
sur 
Teg 


an¢ 
sin; 


lon 
rul 
ant 
an 


the 


ch: 





[ No. 5. 


ee 
———— 


was en- 
of theal- 
he party 
LoWever, 
ration to‘ 
‘imously 
rs to be 
Office in 
iS Out to 
nmoral- 
» do so 
k to ap- 
pondent 
: the ar- 
ind an- 
‘demur- 
— would 
entirely 
part of 
nbers of 
ges for 
ections, 
he ap- 
e board 
put the 
articles 
roof of 
quittal 
to two 
ated to 
ere, he 
tion as 
ociety, 
y high 
in de- 
m. 
under 
ititled, 
yn dis- 
erence 


lestion 
condi- 
its by- 
makes. 
y out- 
ot an 
State. 
ere is 
2come 
iscuss 
eason 
legal 
0 de- 
rated 
exist 
ats of 
y the 
annot 
> are 
they 
's see 
ation 
\der- 








Vo. 23. | THE CENTRAL LAW JOURNAL. 


115 











take to review the action of extrajudicial bodies, 
and intermeddle with their action in the course 
of delegated power. But where a corporator is 
deprived of valuable corporate rights by interfer- 
ence to which he has not assented,he can call up- 
on his own corporation to do him justice. In the 
present case, if relator is shut out from his cor- 
porate rights, he loses privileges of considerable 
pecuniary value: as benefits and support during 
sickness, and other similar aid. If these were en- 
tirely distinct from his social privileges, the lat- 
ter would probably be left to the social forum. 
But whether joint or distinct, we can only look at 
the case as one where the right are of tangible 
yalue, and determine them accordingly. We shall 
not, therefore, discuss the mutual relations of 
these bodies on any other basis, and we shall con- 
sider the action had against Allnutt merely to see 
whether itis such that, by his tacit recognition of 
the usages of the order, he can be held bound by 
the proceedings complained of. 

It may be fairly held that no corporation can 
allow its members to be disfranchised for any 
cause, or in any manuer, which it could not have 
adopted itself. All by-laws must be reasonable, 
and if not so, they are void. This order professes 
to be dependent for its methods and usages on 
those of an English corporation, which must be 
supposed subject to this same common law rule of 
regsonableness. All by-laws and regulations 
must be construed, therefore, on that principle; 
and so construed, the proceedings here are very 
singular. 

Assuming that the society to which relator , be- 
longs has accepted, as itiseems to have done, the 
rule that a member may be disciplined for libel of 
another member, yet the English rules expressly, 
and the American rules {by the only implication 
which is reasonable, restrict the punishment to 
cases where the libel is without any reasonable 
cause. Itis well-settled common law that} the 
mere fact of defamation of another member is no 
cause of discipline. Any other doctrine would be 
monstrous, and it cannot be held that a corpora- 
tion in this State shall deprive any member of his 
rights unless he is himself grossly in fault. Nei- 
ther can any one be called on to meet vague and 
uncertain charges. The charge here was no 
charge at all, and the conviction itself does not 
show who was defamed, or by what means. 

Passing by other defects, which are, however, 
very serious, the rules of the order, assuming them 
to be valid, limit fines in this class of cases to five 
dollars. Article 21. The American rules differ 
in this from the English; but neither code allows 
more than one form of punishment to be imposed. 
Article 24. Fine, suspension, or expulsion may 
be imposed, but there is nothing in any of the 
rules allowing a double punishment. In the ab- 
sence of direct provisions to the contrary, it is 
well settled that power to give an alternative sen- 
tence does not authorize a double one, and that 
any such sentence is void. Giving to the peculiar 





affiliation shown here the widest possible effect, 
and assuming—what all parties have assumed, for 
the purposes of this proceeding—that the corpor- 
ation has subjected itself and its members to the 
complete system of the order, the sentence given 
is null and void, and the prosecution itself entirely 
unauthorized. Had the proceedings been properly 
instituted, and the sentence competent, we should 
have declined to scrutinize what might be treated 
as resting on a jurisdiction by consent. But these 
proceedings disregarded all correct principles, 
and we think it proper to require relator’s restor- 
ation, and, for this purpose, the writ must go to 
the defendant corporation, without costs, as we 
are satisfied that body has meant no wrong. 

So far as the other respondent is concerned, we 
do not propose to review its action directly, be- 
cause it is not a body known to the law, and the 
action is void according to its own code. It is de- 
nied, on its own behalf, that this body is a corpor- 
ation, and, that, being so, the appearance of Mr. 
Lays amounts to nothing, and the Detroit corpor- 
ation must be considered the only respondent 
whom we Can recognize as before us. We have 
looked into the proceedings, because pertinent to 
the corporate action of the legal respondent, and 
have considered the arguments so ably presented 
in behalf of the high court. It is much to be re- 
gretted that so much personal bitterness has gov- 
erned parties who should haye been impartial. No 
association can hold together if its authorities are 
not disposed to respect the rights of members, 
fairly and in accordance with impartial justice. 

The writ must issue, as above suggested. ; 

SHERWOOD and MorsE, JJ., concurred; CHAM- 
PLIN, J., dissented. 
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1. BatL—Recognizance—Forfeiture.—In scire facias 
against bail on a forfeited recognizance, which is 
a civil proceeding, the issue presented is required 
to be decided by the court (Code, §§ 4867-68); and 
if any issue can arise which would be proper for 
the determination of a jury, the failure to demand 
itis a waiver of the right. When the principal 


defendant is required by the court to enter into a 
new undertaking of bail, because of the insuffi- 
ciency of the first, and is ordered into custody for 
his failure to do so (Code, § 4864), the sureties are 
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discharged for any future default. When the rec- 
ord does not show the evidence on which the de- 
cision of the court was founded, this court will 
presume that it justified the decision. State v. 
Posey, 8. C. Ala. 


2. Banks—Savings Banks—Assignment for the 
Benefit of Creditors—Stockholders—Assessments 
—Notice to Stockholders.—Where a petition is 
filed by the assignee of a savings bank for the ben- 
efit of creditors, against the stockholders, for un- 
paid assessments, and the court, in accordance 
with the petition, orders an assessment, it is error 
to hold that, when defendants deny liability to 
pay assessments on other grounds than want of 
notice, they are not entitled to notice. When, ina 
petition filed by an assignee of a savings bank 
against the stockholders for unpaid assessments, 
the assignee has failed to give the notice specified 
in the decree, a verdict is properly rendered 
against the bank. Franklin Sav. Bank v. Fatzin- 
ger, S. C. Penn., March 8, 1886: 4 Atl. Rep. 912. 


8. CONSTITUTIONAL Law—Enactment of Laws— 
Right of Legislators to Seat—Evidence—Collat- 
eral Attack—Legislative Power—Act of May 17, 
1886, for Government of Cities of First Class.— 
Where the journal of each house of the general 
assembly shows that a law received the concur- 
rence of the number of members required by the 
constitution for its adoption, and that it was pub- 
licly signed in the presence of each house by its 
presiding officer, as required by § 17, art. 2, of the 
Constitution, its authenticity cannot be impeached 
by parol evidence that one or more of the members 
in either house, recorded as concurring in its 
adoption, had, prior thereto, been seated, upon 
the determination of a contested election, by less 
than a constitutional quorum, although the con- 
currence of such member or members was neces- 
sary to the number of votes required by the Con- 
stitution for the passage of the law. The members 
so seated are, at least, de facto members of the 
honse to which they belong, and the validity of the 
title by which they occupy their seats cannot be 
inquired into by the courts for the purpose of af- 
fecting the validity of laws enacted by the legisla- 
ture in whicn they hold seats. The act of the gen- 
eral assembly passed May 17, 1886, entitled ‘An 
act to establish an efficient board of public affairs 
in cities of the first grade of the first-class,” (83 
Ohio L. 173,) is within the legislative power con- 
ferred on the general assembly by § 1, art. 1, and 
the requirement of § 6, art. 8, of the Constitution; 
and does not, by its provisions vesting the ap- 
pointment of the board in the governor of the 
State, impair any of the undelegated powers 
which, by § 20, art. 1, are declared to “remain 
with the people.”” Whether laws so enacted for 
the government of cities and villages are wise or 
unwise is left by the Constitution, to the wisdom 
of the legislature, and the courts have no power 
to hold them invalid, although they may differ 
with the legislature as to the policy of such laws. 
State, ex rel. v. Smith, 8. C. Ohio, June 29, 1886: 
7N. East. Rep. 447. 


4. ConTRact—Settlement—How Regarded by Law 
—Good Except in case of Fraud—Rescission—Es- 
sential Prerequisite—Surrender of Benefits—Re- 
ceipt Signed on Faith of—Estoppel—Receipt 


Signed in Ignorance.—The law favors settlements 
of disputed matters by the parties without re- 
course to litigation; and, presuming that in such 
settlements the parties consulted their own inter- 
ests, will not interfere except in the case of fraud 











or mistake. When one of the parties to a settle. 
ment had to adjust matters in dispute between 
them desires to rescind such settlement on the 
ground of fraud, he must, before proceeding 
thereupon, surrender the benefits received by him 
under the terms agreed upon; otherwise he ree- 
ognizes the settlement, and is bound by it. When 
areceipt has been signed by a party upon the 
faith of a statement made to him to the effect that 
certain outstanding matters had been settled, such 
receipt does not, upon discovery of the fallacy of 
such statement, estop him to maintain an action in 
the premises. A receipt signed in ignorance ofa 
failure of the debtor to account for certain mon- 
eys concerned, does not prevent the signer from 
recovering such moneys. Hart v. Gould, 8. 0, 
Mich., July 1, 1886: 28 N. W. Rep., 831. 

. CORPORATION—Sinking Fund Contract—Con- 
struction of Conjiicting Provisions.—The defend- 
ant corporation gave a first mortgage on its prop- 
erty and franchises, in which it was provided that 
$12,500 of the surplus of the net earnings, after 
paying interest on the bonds secured by the mort- 
gage should be paid semi-annually to the mort- 
gage trustees, as a sinking fund for the redemp- 
tion of the bonds. The moneys in this fund, with 
the accumulations of interest thereon, were to be 
invested in the purchase of these bonds, if such 
purchase could be made at not exceeding ten per 
cent above par, the bonds so purchased to be in- 
dorsed as belonging to the sinking fund, and they 
were to “remain in force” and the interest thereon 
was to be continued to be paid as part of the cap- 
ital of the sinking fund. In case the bonds could 
not be purchased at ten per cent above par} no 
further payment was to be made to the sinking 
fund until the price lowered to that point, when 
such payment of $12,500, semi-annually was to be 
resumed. Purchases of bonds were made until 
January, 1879, when they advanced in value be- 
yond the limit imposed. But interest on the bonds 
held for the sinking fund continued to be paid. In 
this action, by a preferred stockholder of the cor- 
poration, to restrain this payment, held, that the 
interest payments to the sinking fund must con- 
tinue until the maturity of the mortgage. Wilds 
v. St. Louis, etc. Co., N. Y. Ct. App., June 1, 
1886, 5 East. Rep., 662. 

6. MUNICIPAL CORPORATIONS — Improvements — 
Special Assessments and Special Taxation— 
Amount, How Determined—Failure of Ordinance 
to Determiue Amount of Assessment—Description 
of Improvement in Ordinance—W here an improve- 
ment by municipal authorities is made by special 
assessment, the gross amount to be so raised is de- 
termined by commissioners appointed for that pur- 
pose, and not by ordinance, and is reviewable on 
appeal. 1 Starr & C. St. c. 24, art. 9, par. 140. But 
where the cost of a local improvement is to be 
raised, in whole or in part, by special taxation, 
the ordinance itself must either state the sum, or 
give data by which the commissioners can fix the 
amount; and when this amount is fixed in accord- 
ance with the ordinance, it is not reviewable. The 
failure of an ordinance authorizing a special as- 
sessment to determine the gross amount of such 
assessment is not ground for vacating the assess- 
ment; but such omission from an ordinance au- 
thorizing a local improvement by special taxation 
would be fatal. The requirement of the statute 
that the ordinance authorizing a local improve- 
ment shall specify the nature, character, locality 
and description of such improvement (1 Starr & 
C. St. c. 24, art. 9, par. 1385) is mandatory. An in- 
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sufficiency of description, such as the court finds 
to have existed in this case is fatal. City of Ster- 
ling v. Galt, S. C. Ill., May 15, 1886: 7 N. East. R., 
471. 

7. CouRTS—County Court—Justice of the Peace— 
Jurisdiction—Amount.—Under the provisions of 
the Constitution, andthe statute enacted pursuant 
thereto, county judges and justices of the peace 
have jurisdiction of actions, within the stated lim- 
its, as to amount for money had and received, 
brought to recover back a deposit, or money paid 
upon an agreement for the purchase and sale of 
land, where the defendant omits or refuses to per- 
form his agreement to convey the same. Mush- 
rush v. Devereaugh, 8. C. Neb., July 6, 1886, 28 N. 
W. Rep. 847. 

. Judges— Disqualification — Effect — New 
Trial—Gen. St. 2464. Act of judge, involving 
the exercise of judicial discretion, in a case where 
he is disqualified from acting, are not voidable 
only, but void. A judge who is disqualified from 
hearing a case, under Gen. St. 2464, cannot extend 
the time within which to make a motion for a new 
trial. Frevert v. Swift, 8. C. Nev. July 8, 1886. 11 
Pac. Rep. 278. 

9, CRIMINAL Law — Complaint — City Ordinance 
11 Pac. 29—Bauvdy and Disorderly Houses — 
Municipal Corporations— Jurisdiction of Police 
Court—Constitutional Law—Trial by Jury—Vio- 
lation of City Ordinance—Constitution of Oregon. 
—In a prosecution for the violation of a city ordi- 
nance, where the words of the ordinance fix a pen- 
alty for “knowingly” committing the offense in 
question, and the complaint charged that the de- 
fendant ‘willfully and unlawfully” did the act 
charged, held, that the complaint was sufficient. 
Where a city, by its charter, has authority to sup- 
press and prohibit bawdy-houses, and a general 
power to punish for violation of its ordinances, and 
the State is authorized by its constitution to create 
such municipal corporation without any limita- 
tion of such authority except the city’s power of 
taxation, the police court of the city, has jurisdic- 
tion of an action charging a defendant with a vio- 
lation of its ordinance prohibiting the keeping of 
bawdy-houses. The enforcement of a penalty for 
the violation of a city ordinance is not a criminal 
prosecution, within the meaning of the provision 
of the constitution on the subject of the right of 
trial by jury in criminal prosecutions, and it is not 
error in the police court to refuse a jury trial in 
such an action. Wong v. Astoria, S. C. Oreg., 
June 24, 1886. 11 Pac. Rep. 295. 

10. DEED—Execution—Delivery—Destruction after 
Delivery by Grantor's Wife—Informal Conveyance 
of Real Property—Equitable Title— Statute of 
Limitations—Adverse Possession — Verbal Sale 
Followed by Possession.—A deed executed and 
delivered, and then intrusted to the grantor to ob- 
tain his wife’s signature, and by her destroyed, 
held, to pass the title of the grantor. An informal 
writing, signed by one of the heirs to an estate, 
certifying that, for a stated valuable consideration, 
she signs off to another of the heirs of said estate 
all her interest therein, creates in such other heir 
an equitable title to her interest in the estate. 
Proof of a verbal sale of the interest of one of the 
heirs to an estate to another of the heirs, followed 
by 20 years’ adverse possession in such other heir, 
held, to create a sufficient title in the latter. Hyne 
v. Osborne, 8S. C. Mich., July 1, 1886. 28 N. W. 
821. 


8 








11. EJECTMENT—Adverse Possession—Judgment .— 
In a statutory action in the nature of ejecment,the 
suggestion of adverse possession and the erection 
of valuable improvement being found true, and 
the value of the improvements befng assessed, or 
their excess above the rents, (Code, §§ 2051-54), 
the verdict should go further, and ascertain the 
value of the lands without the improvements; and 
being defective in this particular, the court may, 
during the term, set it aside, and award a venire 
de novo; or, judgment being rendered on the de- 
fective verdict, it would be reversed on appeal. 
Judgment having been rendered on the defective 
verdict, and set aside, on motion, ata subsequent 
term, after which the cause was, for several terms, 
treated as a cause pending and undecided; the ir- 
regularity, if any, in setting it aside, is waived, and 
the irregular order can not be vacated on motion, 
as a void judgment or order may be. Coltart v. 
Moore, 8. C. Ala. 


12. EVIDENCE. — Written Instrument — Landlord 
and Tenant.—While a written contract can not be 
contradicted or varied by parol evidence, it is per- 
missible, where the writing does not purport to 
set out the entire contract, to show by parol other 
stipulations not inconsistent with those expressed. 
A tenant having given his note or written obliga- 
tion for the rent, specifying a certain number of 
bales of cotton, itis not permissible to show by 
parol that he also agreed to deliver certain quanti- 
ties of cotton seed. The landlord suing in case for 
the conversion of his tenant’s crop, whereby his 
statutory lien was lost, can not be allowed to prove 
“that it was a rule or custom he had made on his 
plantation that he should have all the cotton seed 
raised on the land by his tenants;”? because one 
man can not establish a custom, and because such 
evidence contradicts the terms of the note for - 
rent, which specifies that a certain number of bales 
of cotton should be delivered as rent. If the cot- 
ton was converted by the wrongful act of the ten- 
ant himself, co-operating with the other defend- 
ants, who had notice of the landlord’s rights, a 
joint action for the wrongful act may be maintained 
against all of them; but, if the wrongful act of 
each were separate and distinct, a joint action can 
not be maintained against them. While the re- 
moval of the tenant’s crop from the rented prem- 
ises, without the consent of the landlord, and with- 
out paying the rent, is prima facie a wrongful act, 
tending to the destruction of the landlord’s lien; 
yet it may be justified by proof. of legal right or 
lawful excuse, as by showing that it was replevied 
by the tenant after attachment levied at the suit of 
the landlord, and after the expiration of the ten- 
ancy and the tenant’s removal from the rented 
premises; but, if such replevy was made, not in 
good faith for the preservation of the cotton, but 
with the intention to waste and convert it, and the 
sureties on the bond had notice of such wrongful 
intent, they are liable for the conversion jointly 
with their principal. Powell v. Thompson, 8S. C. 
Ala. 


13. EXEMPTION—Findings of fact—Equitable Relief 
—It is essential to the support of a judgment that 
the findings of fact should establish a legal right 
on the part of the successful party to relief grant- 
ed, and when they do not, and there is nothing in 
the evidence to show such right, an exception to 
the legal conclusion of the court directing judg- 
ment raises the question whether upon all of the 
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factsfound the party succeeding is entitled to the 
judgment directed. In an action brought to es- 
tablish the title to, and recover the possession of 
real property. the piaintiff is not entitled to a judg- 
ment for equitable relief directing the defendant 
to deliver up for cancellation the deed under which 
he claims title, and the cancellation thereof, when 
it appears from the allegation of the complaint 
and the findings of fact that the plaintiff hada 
common remedy at law in an action of ejectment. 
Moores v. Townsend, N. Y. Ct. of Appls., June 1, 
1886. 

14. FrrE INSURANCE—Application—Agent—Broker 
—Proof of Loss—Fraudulent Misrepresentations 
—Inventory Made by Wife—Where an application 
for insurance against loss by fire was obtuined by 
one not an agent of the defendant, but a broker 
doing the business under an arrangement with de- 
fendant’s only-authorized agent, by whom it was 
sent to defendant; and the defendant returned it 
for additional information as to the ownership and 
occupation of the property to be insured; and the 
agent gave the application to the broker, with in- 
structions to obtain the answers from the appli- 
cant; and the broker took the application away, 
and returned it with the answers written in his 
own handwriting, and not in accordance with the 
facts, although the broker at the time had full in- 
formation as to the facts: held, that the act of the 
broker, under these circumstances, was the act of 
the agent, and the knowledge of the broker, no 
matter when obtained, if before the answers were 
given, was the knowledge of the defendant, and it 
was estopped from setting up such false answers 
in defense. It was the duty of the assured tosup- 
ply the defendant with an honest inventory of the 
property damaged, and although he may employ 
his wife to make the inventory of household goods 
destroyed, if he makes oath to one thus made by 
his wife, containing false statements and fraudu- 
lent claims, without knowing of its false ciaim, 
and without scrutiny, he thereby adopts and makes 
the fraud his own, and cannot recover. Mullin v. 
Vermont etc. Co., 8. C. Vt., June 26, 1886. 


15. Fraup— Warehouseman — Representing That 
Building Fire-Proof.—When a warehouseman is- 
sues a circular to the public, intended as an ad- 
vertisement, in which he describes his warehouse 
as fire-proof on the exterior, and solicits the stor- 
age of property upon that ground, knowing at the 
time that the building is not fire-proof, and the 
premises and their contents are subsequently de- 
stroyed by fire, communicated from without, an 
action for fraud and deceit will lie against the 
warehouseman in favor of a party storing goods 
there, relying upon the description contained in 
defendant’s circular. Hickey v. Morrell, N. Y. Ct. 
App. June 1, 1886, 5 East. Rep. 685. 


16. Girt TO WirE—Policy of Life Insuwrance—De- 
livery— Volunteer.—A., under engagement of mar- 
riage with B., took out a policy of life insurance 
upon his life, payable to his legal representatives. 
He intended it for B.’s benefit, but it was not 
made payable to her from feelings of delicacy on 
her part. After their marriage he often stated his 
intention to assign the policy to her, and before 
his death he obtained a form of assignment from 
the company to so do, but for some reason this was 
never executed, though after he got it he stated 
that she was to get the insurance money. The 
policy was put in a tin box, with other papers of 
A. and B., and remained in the keeping of B. un- 
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til after the death of A., who died intestate with- 
outissue. Atthe audit of A.’s estate one-half 
of the poilcy was claimed by his ‘father and 
mother. Held, that a valid gift to the wife was. 
made out, as against her husband’s parents, who 
were volunteers. Appeal of Madeira, 8. C. Penn., 
Feb. 15, 1886, 4 Atl. Rep. 908. 


17. GUARDIAN AND WarRD—Sale Under” Order of 
Probate Court—Dispensing With {Bond—Consti- 
tutional Law—Deprivation of Property.—Where 
a sale of land by guardian took place under order 
of probate court, and the proceedings were regu- 
Jar and in proper form, ‘save that the court dis- 
pensed with the giving of a bond by the guardian 
under a certain requirement of the statute, the 
failure to furnish this bond did not render the sale 
void. The failure to require the bond being a 
question of procedure merely, is not a breach of 
the constitutional provision against depriyation of 
property, without due process of law. Arrow- 
smith v. Harmening, 8. C. U.S. May 10, 1886: 16. 
Ohio L. J. 39. 

18. HUSBAND AND WIFE— Divorce—Pleading.— 
Dissolution of marriage will be decreed upon a 
bill charging extreme cruelty, and also refused to 
support, where the latter charge is fairly proved, 
even without any proof of cruelty, and even 
though the bill is not specific enough to admit any 
proof of cruelty whatever. A bill in equity seek- 
ing divorce on the ground of extreme cruelty, but. 
failing to specify any distinct act of cruelty, is in- 
sufficient to warrant the introduction of any proof 
whatever. Dashback v. Dashback, 8. C. Mich., 
July 1, 1886: 28 N. W. Rep. 812. 








. Divorce — Temporary Alimony— 
Bargaining Away Alimony by Wife—WSection 
6235, How. St.—Assigning Alimony by Wife Be- 
Sore Decree to Attorney.—An allowance for tem- 
porary alimony to enable a wife to carry on a suit 
for divorce, and to furnish her sustenance during 
its pendency, under § 6235, How. St., is not assign- 
able, and it is against the policy of the law to per- 
mit the wife to bargain it away in advance of re- 
ceiving it. The power to decree alimony is statu- 
tory, and incident to the jurisdiction in suits for 
divorce, and a contract made between the wife and 
her solicitor, in advance of a decroe for divorce 
and allowance of alimony, to pay one-half of what 
she should be awarded to her solicitor is void, as 
being against public policy. Jordan v. Westerman, 
8. C. Mich., July 1, 1886: 28 N. W. Rep. 826. 


20. JUDGMENT — Conclusiveness of — Action on 


Judgment—Judgment Against Minor—No Guar- 
dian ad Litem—Judgment Voidable Only.—Errors 
in the course of proceedings leading to a judgment 
when not jurisdictional, cannot be reviewed in an 
action upon the judgment. The rule is inflexible 
that a judgment cannot be collaterally assailed for 
errors not jurisdictional. A judgment rendered 
against a minor, where no guardian has been ap- 
pointed, is not void, but only voidable by a direct 
proceeding. Such omission will not vitiate the 
judgment on a collateral attack. Millard v. Mar- 
mon, 8. C. Ill. May 14, 1886, 7 N. East. Rep. 468. 


21. New TrRiAL— In Equity — Res Adjudicata— 


Equity—Diligence.—A bill in equity to obtain a 
new trial, and for relief against a judgment, will 
not be entertained after motion for new trial has 
been submitted to and denied by the court which 
rendered the judgment, and its denial affirmed by 
the court of last resort, because the entire contro- 
versy must, under such circumstances, be consid- 
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ered res adjudicata. Equity relieves against a 
common-law judgment only upon clear proof of 
artifice and deceit by the prevailing party against 
his adversary, and the injured party must have 
been diligent in the assertion of his rights. Gray 
v. Barton, S. C. Mich., July 1, 1886: 28 N. W. 
Rep. 813. , 


2. REAL EstaTE—Adverse Possession — Destruc- 
tion of Fence does not Interrupt.—A fence or in- 
closure is not an essential element of an adverse 
possession; and permitting a fence to become dil- 
apidated, or even destroyed, during the interval 
between periods when necessary to protect the 
crops, does not, of itself, constitute an abandon- 
ment, nor interrupt the continuity of the posses- 
sion. In delivering the opinion of the court, Som- 
erville, J., said: “A fence or inclosure is not an 
easential element of adverse possession, but is on- 
ly one of the many acts indicative of possession 

~ and claim of ownership. It is often very impor- 
tant, it is true, to mark with precision the limits 
or boundaries of a possession, especially when the 
occupant is without color of title, which would 
answer this purpose. In a section of the country, 
for example, where fence-laws have been abol- 
ished, the absence of an inclosure would weigh 
but little, where a river constitutes a boundary 
line. The reason is that it would then be no index 
of an intention to abandon. It has often been de- 
cided in this country that the possession of an oc- 
cupant may be adverse without either inclosure or 
improvements. Bell v. Benson, 56 Ala. 444; Elli- 
cott v. Pearl, 10 Pet. 441; Leeper v. Baker, 68 Mo. 
400; Angell on Lim. % 400; Real property Trials 
(Malone), § 277-278. And color of title is some- 
times said to be a substitute for a substantial and 
permanent fence around the premises claimed. 
Trial of Titles to Land (Sedg. & Wait), § 707; 
Watson v. Mancill, 76 Ala. 600.’ Hughes v. An- 
derson, S. C. Ala., Dec. Term, 1885-86. 


23. PARTNERSHIP— Contract — Letters-Patent.— 
Plaintiff and defendant were copartners in the 
brewing business. An-inventor by the name of 
Mixer proposed to the defendant that if he would 
furnish the means of conducting certain experi- 
ments in perfecting a beer refrigerator which he 
was working upon that he would give the defend- 
ant a one-half interest in the results. Defendant 
consulted with the plaintiff in regard to the mat- 
ter, and it was finally agreed between them that 
Mixer should use their brewery in which to con- 
struct an experimental refrigerator, and that the 
firm should bear ?the expense, and that they 
should share equally;in the one-half interest 
which Mixer had agreed to give'defendant. Mixer 
accordingly, under this arrangement proceeded 
with the experiments, and in making them was 
materially assisted by the defendant personally. 
They resulted in an invention of great value, and 
several patents were jissued, all of which, how- 
ever, were taken out*eitherin the name of the|de- 
fendant alone or in-the names of the defendant 
and Mixer jointly, andthe plaintiff was not rec- 
ognized as having any interest in them. In an ac- 
tion brought by the plaintiff against the defendant 
to recover of him one-half of his interest in such 
patents and also of the profits derived therefrom, 
held, that the plaintiff could recovér. Burr v. 
De La Vergne, N. Y. Ct. App. June 1, 1886, 5 East. 
Rep., 674. 

4. ———. Transactions of Partner Outside of Part- 
nership Business—Evidence—Notice to Third Per- 





son—When one partner has a transaction with a 
third person which is neither apparently nor really 
within the scope of the partnership business, the 
partnership is not bound by his declarations make 
that a partnership transaction which does not ap- 
pear to be such, and which is apparently and really 
an individual transaction. In such a case the third 
person has notice that the transaction is outside of 
the partnership business, and he cannot rely upon 
the partnership credit. One member for a part- 
nership has no power to bind his co-partner by 
giving the firm note for his own individual debt 
without the knowledge, assent or authority of his 
partner. Union Nat. Bank v. Underhill, N. Y. Ct. 
of Appeals, June 1, 1886. 5 East. Rep. 678. 

25. PROMISSORY NoTES—Liability of Indorser, how 
Affected by Offer of Indorsee—Upon notice of pre- 
sentation and dishonor of a promissory note, the 
liability of the indorser becomes fixed; and if, 
thereupon, the indorsee makes a proposition of 
certain acts to be done by such indorserin lieu of 
immediate payment performance by the indorser 
strictly, as so proposed, isthe only alternative to 
payment open to him. Strickland v. Lee, Court of 
Appeals, Md. June 22, 1886. 4 Alt. Rep. 384. 


26. WiLL—“*Or’? Should Read ‘“And’”’—A testator 
by a clause in his will gave certain estate consist- 
ing of bank stock, etc., to his son, with a gift over, 
if he should die during minority or without issue. 
Held, that the word “‘or’’ should read ‘fand,” and 
that the son’s estate became indefeasible on his at- 
taining his majority. Phelps v. Bates, 8.C. Conn. 
Feb. 5, 1886. 5 East. Rep. 708. 

27. WiTNESS—Communications to Attorney by Both 
Parties—Subinission to Arbitration — Award — 
When the parties in disagreement lay the facts in 
the case before an attorney for his opinion thereon, 
the question of privileged communication does not 
arise to exclude his testimony in a subsequent ac- 
tion, since there can be no privilege when both 
parties hear the communication, and where they 
are not made by a client confidentially to obtain 
counsel. When two parties have agreed to sub- 
mit their differences to an attorney, with the un- 
derstanding that his opinion is to be binding upon 
them in settlement, such a case establishes a parol 
submission to an arbiter, and the testimony of the 
attorney is admissible to prove the award. Cady 
v. Walker, S.C. Mich., July 1, 1886. N. W. Rep. 
805. 








QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

QUERIES. 

14. “A, a manufacturer has $40000 invested n 
grounds, buildings, machinery, and stock in business. 
He makes a contract with B. by which heagrees to pay 
him, $1000 per year, and “10 per cent. net profits.” 
What are net profits in such case? What are the de- 
ductions to get at net profits? S. & M. 





QUERIES ANSWERED. 


Query No. 3 [23 Cent. L. J. 46,) “Husband and 
wife living together, wife gives husband money (not 
for household expense) there being no contract to re- 
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pay, under laws of Michigan, can wife maintain action 
against husband as for money had and received?” 
“Milwaukee, Wis.” SUBSCRIBER. 


Answer. At common law husband and wife were 
under mutual disabilities in regard to mutual con- 
tracts, and neither could enforce a mere personal con- 
tract against the other in courts of law, the same rule 
applies in equity, except in regard to separate estates, 
and to some extent in these. The constitution of 
Michigan, Schedule sec. one, retains the common law 
not repugnant to that instrument until the same shall 
be altered or repealed by the legislature. Therefore 
if the action can be maintained at all in this State, it 
must be by virtue of some statute, that constitution 
was adopted in 1850, in 1855 the Legislature passed 
what has since been known as the married woman’s 
Act (Howells Statutes, Chap. 239;) still in force, the 
the only statute bearing, on this inquiry, the right of 
of husband or wife to sue the other at law, first came 
before our Supreme Court in Oct. 1877, in the case of 
Jennie v. Marble, 37 Mich. 319, it was there held that a 
husband could not sue his wife at law or equity to 
enforce a purely executory contract, that the act did 
not confer that power. The question was again before 
the court in Bunt Adm. v. Jonas 45 Mich. 392, where 
it was again held that this action between husband and 
wife would not lie, there are other cases in this 
State bearing more remotely on the subject in regard 
to the power of a married woman to make and enforce 
contracts under the statute. DeVires v. Conklin, 22 
Mich. followed by many others. It follows from the 
two cases first above cited, that an express or implied 
assumpsit, purely, cannot be maintained by husband 
or wife against the other in Michigan. From the 
statement of fact in the inquiry, no assumpsit could 
arise in favor of the wife, the money being paid to the 
husband without stipulation or agreement, was either 
a gift, or presumptive payment of a concurrent or an- 
tecedant consideration, there was nothing to give rise 
to an assumpsit. Bunt Adm. v. Jonas, supra. 

Hillsdale, Mich. July 15, 1886. Ss. 








RECENT PUBLICATIONS. 


A Treatise on the Law of Attachment and Garnish- 
ment—With an Appendix Containing a Compilation 
of the Statutes of the different States and Territories 
now in Force Governing Suits by Attachment. By 
W. P. Wade, Author of “Law of Notice.”? In two 
Volumes. San Francisco, Sumner Whitney & Co., 


This is a very elaborate work upon an intensely 
practical subject, the remedy by attachment and gar- 
nishmert. The whole of the first volume is taken up 
with the subject or attachment, properly so called, 
about half of the second with that relating to garnish- 
ment, the remainder being occupied by a very carefully 
prepared compilation of all the statutes of the several 
States and Territories, relating to the remedy of at- 
tachment and prescribing its forms. As the whole sub- 
ject of attachment is of statutory origin it is manifest 
that this compilation is of the very essence of the work. 
As the author remarks “‘—but little assistance can be 
obtained in discussing this peculiar remedy by looking 
beyond the statute by which it is authorized.” It is 


manifest therefore that the merits of such a work . 


as this, is, in the first place in the fidelity, accuracy, 


and completeness with which the statutory essential | 


of the proceeding are reproduced; inthe second place, 
the judgment and discrimination displayed in setting 
befone the reader, the modifications of the apparent 








intention of the statutes,made in adjudged cases by ju- 
dicial construction, or it may be said in many cases, by 
judicial legislation; and in the third place, and not less 
important than either of the foregoing essentials, it ig 
indispensable that the whole matter of the work be 
arranged in an orderly and systematic manner, so that 
whatever authority or information is désired may be 
promptly and easily found. That is peculiarly essential} 
in a work like this—a book of practice,and often needed 
under circumstances requiring especial expedition. Of 
all these considerations the author seems to have been 
duly sensible, and his work has been prepared with 
sufficient reference to them. 

The work is well worthy of a very favorable recep- 
tion by the profession. 





A TREATISE ON THE Law OF NoTICE.— As Affecting 
Civil Rights and Remedies—By William P. Wade— 
ae Edition—Chicago, Callahan and Company 


The subject of this book is one of the most impor- 
tant to the practitioner in the whole range of legal 
learning. It is hardly possible for a law suit impor- 
tant or trivial, summary or long drawn out, to arise; 
run its course and be adjudicated without having 
evolved some question of notice for the examination of 
the counsel and the decision of the court. The work 
before us, now in its second edition, is almost indi- 
spensable to the active practitioner, especially as it 
contains, carefully and methodically arranged all the 
principles of this important branch of practical law, 
supported by the citation of many authorities. 

The book is divided into thirteen chapters, of which 
the first treats of the two great divisions of legal notice 
actual and constructive. The second, of notice to pur- 
chasers of different kinds of property; the third, along 
and most important chapter, of notice by registration 
of instrnments; the fourth of notice by possession; 
and the fifth of notice by title papers. The sixth chap- 
ter, treats of the notice given by lis pendens, and the 
seventh, also a long and important chapter on the no- 
tice by which certain liabilities are created, such as 
notice of assignments of guaranty, to carriers or bail- 
ees; and the eighth of notices by which liabilities are 
extinguished, such as notices of dissolution of part- 
nership landlord and tenant, carriersete. The ninth 
chapter treats of notices affecting the relation of prin- 
cipal and agent; and the tenth ofthe notice of dishonor 
of commercial paper. The eleventh chapter treats of 
the publication of notices, and the twelfth, the most 
important of any of notices necessary to be served in 
the course of practice, as of trial, of appeal, of taking 
depositions ete. The final chapter shows the facts of 
which courts will take judicial notice. 

We think this book, which is well printed and bound, 
will be very useful to the profession. 








JETSAM AND FLOTSAM. 


A COMICAL case was recently brought before the 
Probate Court in this district. A petition was pre- 
ferred to the court to put a woman under a conserva- 
tor, on the ground that she proposed marrying & 
worthless fellow, who was in pursuit of a little money 
she hadsaved. It does not appear that she was of un- 
sound mind except in this particular direction. Un- 
luckily the suit was withdrawn, and we shall never 
know whether a court of probate can be put to an 
such useful purpose as the petitioners claimed. If 
is to place every one under a conservator who designs 
marrying foolishly it will certainly be a very busy trib- 
unal.—Ezchange. 
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